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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Laboratory Animal Welfare Act, 1966 
(7 U.S.C. 2181 et seqg.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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COURT DECISION 


MAQUOKETA VALLEY COOPERATIVE CREAMERY Vv. FREE- 
MAN. N.D. Iowa July 23, 1969. Affirming Judicial 
Officer’s Decision and Order (27 A.D. 179) and 
Order on Reconsideration (27 A.D. 693), which 
held that Maquoketa Valley Cooperative Creamery 
was properly determined by market administrator 
for Order No. 62 to be a fully regulated handler 
under Order No. 62 during period involved and 
that Order No. 78 was not applicable to this 
handler as a greater volume of fluid milk products 


was disposed of from such handler’s plant in the 
Order No. 62 marketing area than in the market- 


ing area under Order No. 78. Order of the Court: 
Defendant’s Motion for Summary Judgment is 
granted. The decision and order of the Judicial 
Officer is declared to be in accordance with law. 
Defendant shall recover on its counterclaim in the 


amount of vinnie 027.64, om interest from nn 
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(No. 12,581) 


In re FITCHETT Bros., INc. AMA Docket No. M 2-29. Decided 
July 15, 1969. 


Dismissal of petition 


Where petition fails to state with any degree of clarity what petitioner is 
objecting to and whether there is more than one cause of action alleged, 
the petition is dismissed. However, petitioner may file an amended 
petition within the prescribed time. 


Petitioner pro se. 
John A. Campbell for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


809 











AGRI. MKTG. AGREEMENT ACT, 1937 
Cite as 28 A.D. 810 


ORDER OF DISMISSAL 


This is a proceeding under section 8c (15) (A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 


quent amendments (7 U.S.C. 601 et seq.), instituted by a petition 
filed May 6, 1969. 


Petitioner is a handler under Order No. 2 (7 CFR 1002 et seq.). 
Respondent filed an application to dismiss the petition filed for 


failure to comply with subsections 900.52 (b) (8) and (4) of the 
applicable rules of practice (7 CFR 900.52 (b) (3) and (4)) in 


that it is not possible to discern from the petition what are 
petitioner’s grievances and why they should be redressed. 


We agree with respondent that the petition fails to state with 


any degree of clarity what petitioner is objecting to and whether 
there is more than one cause of action alleged. True, it appears 
that a product is involved that allegedly is sterilized and pack- 


aged in a hermetically sealed container but what action of the 


market administrator of Order No. 2 is challenged, and why, do 
not appear. 


Accordingly, the petition is dismissed, but of course, pursuant 


to the rules of practice (7 CFR § 900.52 (c)) petitioner may 


file an amended petition within 20 days after service of a copy 
hereof upon petitioner. 


COURT DECISION 


MAQUOKETA VALLEY COOPERATIVE CREAMERY v. ORVILLE L. FREE- 
MAN, Secretary of Agriculture. Decided July 23, 1969. 


IN THE UNITED STATES DISTRICT COURT 


FOR THE NORTHERN DISTRICT OF IOWA 
EASTERN DIVISION 


EDWARD J. MCMANUS, Chief Judge 


ORDER 


This matter is before the court on cross Motions for Summary 
Judgment submitted to the court on February 24, 1969. 
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This is an action to review a ruling by the Judicial Officer of 


the United States Department of Agriculture brought pursuant 
to the Agricultural Marketing Agreement Act of 1937.1 The 
Judicial Officer in a decision and order entered February 12, 


1968, and affirmed on reconsideration June 19, 1968 held in re- 
versing the Hearing Examiner that plaintiff during May, 1966 
was subject to the regulatory provisions of Milk Order No. 62, 


which order regulates the handling of milk in the St. Louis, 
Missouri marketing area. 


Plaintiff disputes the application of the provisions of Order 


No. 62 to its plant at Arlington, Iowa for the period involved 
and contends that its plant was subject to regulation under 


Order No. 78, which order regulated the handling of milk in the 
North Central Iowa marketing area. 


Defendant contends essentially that the Judicial Officer’s ad- 
ministrative ruling is based on substantial evidence. Defendant 
further counterclaims for a mandatory injunction to enforce the 


payment provisions of Order No, 62. The amounts claimed under 
said provisions are set forth in the Market Administrator’s 
affidavit filed in support of defendant’s counterclaim. 

The court is of the view that defendant’s Motion is well taken. 


Judicial review of administrative proceedings is limited to the 


question of whether the Judicial Officer’s ruling is based on 


substantial evidence in the record. Lewes Dairy Inc. v. Freeman, 
401 F 2d 308 (3rd Cir. 1968). From a full examination of the 
record in this action, the court is of the view that the holding of 


the Judicial Officer is based on substantial evidence, Mandatory 


injunctive relief requiring the payment of amounts due the 
market administrator under a milk order is a necessary remedy 
to support the economic policies which are sought to be promoted 


through the Agricultural Marketing Agreement Act. United 


States v. Ruzika, 329 U.S. 287 (1946) ; Chapman v. United States, 


139 F. 2d 327 (1943); United Dairies, Inc. v. Freeman, 271 F. 
Supp. 779 (1967). 


It is therefore 


ORDERED 


(1) Defendant’s Motion for Summary Judgment filed October 
14, 1968 is granted. 


1, 7 USC 608¢(15) (B). 
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(2) The decision and order of the Judicial Officer is declared 


to be in accordance with law. 


(3) Defendant shall recover on its counterclaim in the amount 
of $23,027.64, plus interest from August 1, 1968. 
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AMERICAN COMMODITY BROKERS, INC., and PHYLLIS C. 
DEMPSTER. CEA Docket No. 160. Violation of 
financial requirements—Cease and desist—Consent............... 813 


(No. 12,582) 


In re AMERICAN COMMODITY BROKERS, INC. and PHYLLIS C. 
Dempster. CEA Docket No. 160. Decided July 9, 1969. 


Violation of financial requirements—Cease and desist—Consent 


The respondent corporation is ordered to cease and desist from engaging in 


business as a futures commission merchant without meeting the mini- 


mum financial requirements prescribed by the regulations issued under 
the Commodity Exchange Act, and the individual respondent, president 
of the corporate respondent, is ordered to cease and desist from aiding, 
ete., any futures commission merchant to engage in business without 


meeting the minimum financial requirements as prescribed. 


Earl L. Saunders for Commodity Exchange Authority. 


John K. Cannon, Dykema, Wheat, Spencer, Goodnow and Trigg, Detroit, 
Mich., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
The respondents are charged with violating section 4f of the 
Commodity Exchange Act (7 U.S.C. 6f, Supp. IV, 1969) and 
section 1.17 of the regulations issued thereunder (34 F.R. 599). 


No hearing has been held. The respondents have submitted a 


stipulation under § 0.4(b) of the rules of practice (17 CFR 
0.4(b)), in which they admit the facts hereinafter set forth, 
waive hearing on the charges, and consent to the entry of the 


order contained herein. 


FINDINGS OF FACT 


1. Respondent American Commodity Brokers, Inc., is now, and 
was at all times material herein, a corporation organized and 
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existing under the laws of the State of Michigan, with its princi- 
pal office at 14500 West Eight Mile Road, Oak Park, Michigan. 
The said corporation is now, and was at all such times, a register- 
ed futures commission merchant under the Commodity Exchange 
Act, engaged in trading in commodities for future delivery for 
the accounts of customers and holding for such customers sums 
of money, representing deposits of margin by and trading profits 
accruing to such customers. 


2. Respondent Phyllis C. Dempster, an individual whose busi- 
ness address is 14500 West Eight Mile Road, Oak Park, Michigan, 
is now, and was at all times material herein, president of the 
respondent corporation. At all such times, the operations of the 
respondent corporation were under the direction and control of 
respondent Phyllis C. Dempster. 


3. As of March 31, 1969, the respondent corporation failed to 
meet the minimum financial requirements prescribed by section 
1.17 of the regulations (34 F.R. 599) issued by the Secretary of 
Agriculture under the Commodity Exchange Act. According to 
the report of the respondent corporation’s financial condition 
(Form 1-FR) which it filed with the Commodity Exchange Au- 
thority on April 30, 1969, the respondent corporation, as of 
March 31, 1969, had current liabilities of $34,790.91 and current 
assets of $21,008.80. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that, as charged in the complaint, the respondents 
violated section 4f of the Commodity Exchange Act and section 
1.17 of the regulations thereunder. 


The complainant states that the administrative officials of the 
Commodity Exchange Authority have carefully considered the 
stipulation and waiver submitted by the respondents. The ad- 
ministrative officials believe that the prompt entry of the pro- 
posed order would constitute a satisfactory disposition of this 
case, serve the public interest and effectuate the purposes of the 
Commodity Exchange Act. The complainant recommends, there- 
fore, that the stipulation and waiver be accepted and that the 
proposed order be issued. 


It is concluded that the complainant’s recommendation should 
be adopted. 
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ORDER 


Effective on the date of service of this order upon respondent 
American Commodity Brokers, Inc., it shall cease and desist 
from engaging as futures commission merchant without meeting 


the minimum financial requirements prescribed by section 1.17 
of the regulations (34 F.R. 599) issued under the Commodity 
Exchange Act. 


Effective on the date of service of this order upon respondent 
Phyllis C. Dempster, she shall cease and desist from wilfully 
causing, aiding, abetting, counseling, commanding or inducing 
American Commodity Brokers, Inc., or any other futures com- 
mission merchant, to engage as futures commission merchant 
without meeting the minimum financial requirements prescribed 
by section 1.17 of the regulations (34 F.R. 599) issued under 
the Commodity Exchange Act. 


A copy of this Decision and Order shall be served on each of 
the parties. 
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(No, 12,583) 


In re KINWOOD FaRMs, INC. LAWA Docket No. 3. Decided July 
1, 1969. 


Laboratory animal dealer—Indoor facilities—Food and water— 
Veterinary services—Caretakers—Cease and desist—Consent 


Respondent is ordered to cease and desist from housing animals in any indoor 
facility without providing sufficient heat, ventilation, food, water and 
veterinary services, housing animals in a facility that cannot be properly 
sanitized, storing food supplies without adequate protection from in- 
festation, etc., housing animals without a sufficient number of employees 
to maintain prescribed level of husbandry practices, and failing to pro- 
vide facilities to maintain cleanliness among animal caretakers. 


Paul M. Donovan for complainant. 
F. Patrick Quinn, Syracuse, N. Y., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare 
Act, 1966, (7 U.S.C. 2131 et seq.), instituted by a complaint filed 
on March 27, 1969, by the Agricultural Research Service, United 
States Department of Agriculture, charging that respondent 
violated the provisions of the regulations (9 CFR 1.1 et seq.), 
issued under the Act. On May 20, 1969, respondent filed an 
amended answer in which it admits the jurisdictional allegations 


816 








Cur SES ae 


3S = 


KINWOOD FARMS, INC. 817 
Cite as 28 A.D. 816 


of the complaint and submits to the jurisdiction of the Secretary 
in the matter, neither admits nor denies the remaining allega- 
tions, waives oral hearing and the report of the Hearing Exam- 
iner and, for the purpose of this proceeding only, consents to the 
issuance of a specified order with findings of fact and conclu- 
sions based upon the allegations contained in the complaint. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. (a) Kinwood Farms, Inc., hereinafter referred to as the 
respondent, is a corporation organized and existing under the 
laws of the state of New York, with its principal place of business 
located at Mannsville, New York. 


(b) The respondent was, at all times material herein, a 
dealer within the meaning and subject to the provisions of the 
Act, and the regulations, licensed as such by the Secretary of 
Agriculture, and classified as a class “A” dealer under the regula- 
tions, engaged in selling and transporting, for compensation or 
profit, dogs and cats in commerce for research purposes. 


(c) At the time of licensing under the Act, the respondent 
was apprised of the provisions of the Act and the regulations 
and agreed in writing to comply with their provisions. 


2. On or about January 9 and January 10, 1968, respondent, 
in indoor facilities, housed one hundred and one (101) dogs at 
its premises in Mannsville, New York, and in connection with 
said dogs violated the regulations in the following respects: 


(a) The facilities in which said dogs were housed were not 
sufficiently heated to protect the dogs from cold and to provide 
for their health and comfort. Temperatures in said facilities 
ranged from zero degrees fahrenheit to minus twenty degrees 
fahrenheit and said dogs were not acclimated to these tempera- 
tures. 


(b) The facilities in which said dogs were housed were not 
adequately ventilated to provide for the health and comfort of 
the dogs. Such facilities were not ventilated so as to minimize 
drafts, odors, and moisture condensation. 


(c) The interior building surfaces of said facilities were 
not constructed or maintained in such a way so as to make them 
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substantially impervious to moisture and were not capable of 
being readily sanitized. 


(d) Said dogs were not fed at least once each day with 
wholesome and palatable food of sufficient quantity and nutritive 
value to meet their normal daily requirements. 


(e) Water was not accessible to said dogs at all times and 
potable liquids were not offered to said dogs for periods of 1 hour 
at least twice daily. 


(f) The facilities in which said dogs were housed were not 
provided with a drainage system which eliminated excess water 


from the facilities. No provision was made for the removal and 
disposal of animal wastes, dead animals and debris. 


(g) The facilities in which dogs were housed were not 
effectively protected from infestation by mammalian pests and 
food supplies were not protected from infestation by vermin. 


(h) Respondent did not employ a sufficient number of em- 
ployees to maintain the prescribed level of husbandry practices 


set forth in the regulations. 


(i) Respondent did not provide said dogs with adequate 
veterinary care under the supervision and assistance of a doctor 


of veterinary medicine. 


(j) Respondent did not provide facilities such as wash- 
rooms, basins, or sinks to maintain cleanliness among animal 
caretakers. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2(a) herein, 
respondent has violated section 3.2(a) of the regulations (9 CFR 


3.2(a)). 


By reason of the facts set forth in Finding of Fact 2(b) herein, 
respondent has violated section 3.2(b) of the regulations (9 CFR 


3.2(b)). 


By reason of the facts set forth in Finding of Fact 2(c) herein, 
respondent has violated section 3.2(d) of the regulations (9 CFR 
3.2(d)). 


By reason of the facts set forth in Finding of Fact 2(d) herein, 


respondent has violated section 3.5(a) of the regulations (9 CFR 
3.5(a)). 
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By reason of the facts set forth in Finding of Fact 2(e) herein, 
respondent has violated sections 3.1(b) and 3.6 of the regulations 
(9 CFR 3.1(b) and 3.6). 


By reason of the facts set forth in Finding of Fact 2(f) herein, 
respondent has violated sections 3.1(d) and 3.2(e) of the regula- 
tions (9 CFR 3.1(d) and 3.2(e)). 


By reason of the facts set forth in Finding of Fact 2(g) herein, 
respondent has violated sections 3.1(c) and 3.7(d) of the regula- 
tions (9 CFR 3.1(c) and 3.7(d)). 


By reason of the facts set forth in Finding of Fact 2(h) herein, 
respondent has violated section 3.8 of the regulations (9 CFR 
8.8). 


By reason of the facts set forth in Finding of Fact 2(i) herein, 
respondent has violated section 3.10(a) of the regulations (9 CFR 


3.10 (a) ). 


By reason of the facts set forth in Finding of Fact 2(j) herein, 
respondent has violated section 3.1(e) of the regulations (9 CFR 


3.1(e)). 


Complainant has recommended that the order consented to by 
respondent be issued. The order will be issued. 


ORDER 


Respondent, its agents and employees, shall, in connection with 
respondent’s business, cease and desist from: 


(1) Housing animals in any indoor facility without providing 
sufficient heat, when necessary, to protect the animals from cold 
and to provide for their health and comfort. 


(2) Housing animals in any indoor facility without providing 
adequate ventilation so as to minimize drafts, odors, moisture 
condensation and to insure the health and comfort of the animals. 


(3) Housing animals in any indoor facility in which the in- 


terior building surfaces are not constructed or maintained in 
such a way as to make them substantially impervious to moisture 
and capable of being readily sanitized. 


(4) Maintaining animals without feeding them at least once 
each day with wholesome and palatable food of sufficient quantity 
and nutritive value to meet their normal daily requirements. 
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(5) Maintaining animals without either making water access- 
ible to them at all times or offering potable liquids to them for 
periods of not less than 1 hour at least twice daily. 

(6) Housing animals in any facility which is not provided with 


a drainage system which rapidly eliminates excess water from 
the facility. 


(7) Housing animals in any facility without providing for the 
removal and disposal of animal wastes, dead animals and debris. 

(8) Housing animals in any facility without effectively pro- 
tecting said facility from infestation by mammalian pests. 

(9) Storing food supplies for animals without adequately pro- 
tecting such supplies from infestation or contamination by ver- 
min. 


(10) Housing or maintaining animals without employing a 
sufficient number of employees to maintain the prescribed level 
of husbandry practices set forth in the regulations. 


(11) Housing or maintaining animals without providing said 


animals with adequate veterinary care under the supervision and 
assistance of a doctor of veterinary medicine. 


(12) Housing or maintaining animals without providing wash- 
rooms, basins or sinks to maintain cleanliness among animal 
caretakers. 


This order shall become effective on the day of service thereof 
upon respondent and copies hereof shall be served upon the 


parties, 


(No. 12,584) 


In re WAYNE ANDERSON. LAWA Docket No. 4. Decided July 14, 
1969. 


Laboratory animal dealer—Enclosures—Improper construction— 


Cease and desist—Consent 


Respondent is ordered to cease and desist from housing animals in primary 
enclosures which are not structurally sound and which are not maintained 
in good repair, to protect the animals from injury, to contain the animals, 


and to restrict the entrance of other animals, housing animals in any 
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facility without providing a suitable method of drainage and without 
establishing an effective program for the control of mammalian pests. 


Paul M. Donovan for complainant. 
Elaine E. FitzGerald, Robb & FitzGerald, Richland Center, Wis., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare 


Act, 1966, (7 U.S.C. 2131 et seq.), hereinafter referred to as the 
Act, instituted by a complaint filed on May 1, 1969, by the Agri- 
cultural Research Service, United States Department of Agri- 


culture, charging that respondent violated the provisions of the 
regulations (9 CFR 1.1 et seq.), issued under the Act. On July 1, 


1969, respondent filed an amended answer in which it admits the 
jurisdictional allegations of the complaint and submits to the 
jurisdiction of the Secretary in the matter, neither admits nor 


denies the remaining allegations, waives oral hearing and the 


report of the Hearing Examiner and, for the purpose of this 
proceeding only, consents to the issuance of a specified order with 
findings of fact and conclusions based upon the allegations con- 


tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 
1. (a) Wayne Anderson, hereinafter referred to as the re- 
spondent, is an individual residing and having a place of business 
at Route 2, Richland Center, Wisconsin. 


(b) The respondent is now, and at all times material herein 
was, a dealer within the meaning and subject to the provisions 


of the Act and the regulations, licensed as such by the Secretary 


of Agriculture, and classified as a class “B” dealer under the reg- 
ulations, engaged in selling and transporting, for compensation 
or profit, dogs and cats in commerce for research purposes. 


(c) At the time of licensing under the Act, the respondent 


was apprised of the provisions of the Act and regulations and 
agreed in writing to comply with their provisions. 

2. On or about July 21, 1967, respondent housed thirteen (13) 
dogs at his premises located at Richland Center, Wisconsin, and 












822 LABORATORY ANIMAL WELFARE ACT, 1966 
Cite as 28 A.D. 820 


in connection with said dogs violated the regulations in the follow- 
ing respects: 





























(a) The two primary enclosures in which said dogs were 


housed were not structurally sound and were not maintained in 
good repair, to protect the dogs from injury, to contain the dogs, 
and to restrict the entrance of other animals. 


(b) Respondent failed to provide a suitable method of drain- 
age to rapidly eliminate excess water. 


(c) Respondent failed to maintain an effective program for 
the control of mammalian pests. 


3, On or about August 25, 1967, respondent housed six (6) | 


dogs at his premises located at Richland Center, Wisconsin, and 
in connection with said dogs violated the regulations in the follow- 
ing respects: 


(a) The two primary enclosures in which said dogs were 


housed were not structurally sound and were not maintained in | 


good repair, to protect the dogs from injury, to contain the dogs, 
and to restrict the entrance of other animals. 


(b) Respondent failed to provide a suitable method of drain- 
age to rapidly eliminate excess water, 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2(a) and 
3(a), supra, respondent has violated section 3.1(a) of the regula- 


tions (9 CFR 8.1(a)). 


By reason of the facts set forth in Findings of Fact 2(b) and 
3(b), supra, respondent has violated section 3.3(d) of the regula- 
tions (9 CFR 3.3(d)). 


By reason of the facts set forth in Finding of Fact 2(c), 


supra, respondent has violated section 3.7(d) of the regulations 
(9 CFR 3.7(d)). 


Complainant has recommended that the order consented to by 


respondent be issued. The order will be issued. 


ORDER 
Respondent shall cease and desist from: 
(1) Housing animals in primary enclosures which are not 

structurally sound and which are not maintained in good repair, 
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to protect the animals from injury, to contain the animals, and to 
restrict the entrance of other animals. 


(2) Housing animals in any facility without providing a suit- 
able method of drainage to rapidly eliminate excess water. 


(3) Housing animals in any facility without establishing and 
maintaining an effective program for the control of mammalian 


pests, 


This order shall become effective on the date of service hereof 
upon the respondent. Copies hereof shall be served upon the 
parties. 
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(No. 12,585) 


In re VOGT PACKING Co. P&S Docket No. 4140. Decided July 1, 
1969. 


Packer—Failure to pay when due—Cease and desist—Consent 


Respondent is ordered to cease and desist from failing to pay, when due, the 
full purchase price of livestock purchased in commerce. 


Susan W. Reeves for complainant. 
Allan L. Parker, Jr., Parker and Kelly, Flint, Mich., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 











826 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 28 A.D. 825 


et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on April 11, 1969, by the Administrator, Packers and 
Stockyards Administration, United States Department of Agri- 
culture, charging that respondent has wilfully violated the Act 
and the regulations issued thereunder (9 CFR 201.1 et seq.), 
hereinafter referred to as the regulations, in various respects. 


On May 14, 1969, respondent filed an amended answer in which 
it admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order containing findings of fact and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the order consented to by respondent be 
issued. 


FINDINGS OF FACT 


1. (a) Vogt Packing Co., hereinafter referred to as the re- 
spondent, is a corporation with its principal place of business 
located at 3401 Michigan Avenue, Flint, Michigan 48501. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying livestock in 
commerce for purposes of slaughter; and 


(2) A packer within the meaning and subject to the 
provisions of the Act. 


2. Respondent, in connection with its operations as a packer, 
on or about the dates and in the transactions set forth below, and 
in other transactions at divers other times during the period from 
December 30, 1968, through January 6, 1969, purchased livestock 
in commerce and failed to pay, when due, the full purchase price 
of such livestock. 


Date of Amount of 
Purchase Purchased From Purchase 
1968 

December 30 Croswell Stockyards $ 9,496.39 
Croswell, Michigan 

™ es Marlette Livestock Auction Co. 5,084.59 
Marlette, Michigan 

- ™ Michigan Livestock Exchange 23,606.08 
St. Louis, Michigan 

= - Charlotte Livestock Commission 17,209.14 


Charlotte, Michigan 
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Date of Amount of 
Purchase Purchased From Purchase 
1968 
= vig Howell Livestock Auction 4,165.68 
Howell, Michigan 
December 31 Michigan Livestock Exchange 20,572.18 
Cass City, Michigan 
1969 
January 1 Thumb Auction Markets, Inc. 2,535.51 
Caro, Michigan 
- - Michigan Livestock Exchange 5,656.31 


Battle Creek, Michigan 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has violated section 202(a) of the Act (7 U.S.C. 
192(a)), and section 201.43(b) of the regulations (9 CFR 
201.43 (b)). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents, and employees, direct- 
ly or through any corporate or other device, in connection with 
respondent’s operations as a packer, shall cease and desist from 
failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


This order shall become effective on the first day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 


(No. 12,586) 


In re ALBUQUERQUE LIVESTOCK, INC. P&S Docket No. 4159. De- 
cided July 3, 1969. 


Aid to dealer—Failure to pay when due—Bonding requirements— 
Suspension of registration—Consent 











PACKERS AND STOCKYARDS ACT, 1921 
Cite as 28 A.D. 827 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in connection with livestock operations, failing to pay, when due, 
the full purchase price of livestock purchased, engaging in business under 
the act without being bonded, financing operations of a dealer, permitting 
unregistered dealer to engage in dealer operations through respondent’s 
facilities, and aiding any person to operate as a dealer without being 
registered and bonded, and is suspended as a registrant for a period of 
14 days and thereafter until bonded as required. 


Jerome S. Ducrest for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The Com- 
plaint filed by the Acting Administrator, Packers and Stockyards 
Administration, on May 15, 1969, charges that respondent vio- 
lated various provisions of the Act and the regulations. In its 
answer respondent admits the jurisdictional allegations in the 
Complaint and submits to the jurisdiction of the Secretary in the 
matter, neither admits nor denies the remaining allegations, 
waives oral hearing and the report of the Hearing Examiner and, 
for the purpose of this proceeding only, consents to the issuance 
of a specified order, with findings of fact and conclusions based 
upon the allegations contained in the Complaint as the findings 
of fact and conclusions of the Secretary, requiring it to cease 
and desist from the practices complained of in the Complaint and 
suspending its registration for a period of 14 days and thereafter 
until it complies fully with the bonding requirements under the 
Act and the regulations. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 
1. (a) Albuquerque Livestock, Inc., hereinafter referred to as 
the respondent, is a corporation with its principal place of busi- 
ness located at 3333-2nd Street, S.W., Albuquerque, New Mexico. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 


ing the Albuquerque Livestock, Inc. stockyard, a posted stockyard 
under the Act, hereinafter referred to as the stockyard; 
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(2) Engaged in the business of buying and selling live- 
stock on a commission basis as a market agency and buying and 
selling livestock for its own account as a dealer, in commerce; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. The Las Vegas Livestock Commission Co., Las Vegas, New 
Mexico, Co-op Sales Ring, Aztec, New Mexico, Valley Livestock 
Auction Co., Albuquerque, New Mexico, and Cortez Livestock 
Commission Co., Cortez, Colorado, hereinafter collectively re- 
ferred to as the stockyards, are posted stockyards subject to the 
provisions of the Act. 


8. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock, in commerce, and, in pur- 
ported payment therefor, issued checks on its General Account 
in the First National Bank of Belen, Belen, New Mexico in 
payment for such purchases of livestock, which checks were re- 
turned unpaid by said bank because respondent did not have 


sufficient funds on deposit in its said General Account, as follows: 


Person or Stockyard General 
Date of No. of Head From Which Amount of Account 
Issuance Purchased Purchased Check Check No. 


December 9, 1968 18 Las Vegas Livestock $1,373.13 1052 
Commission Co. 


December 18, 1968 19 Las Vegas Livestock 2,089.45 1094 
Commission Co. 
March 7, 1969 19 Paul Swatzer 2,580.00 226 


4. Respondent failed to pay, when due, the full purchase price 
of the livestock purchased in the transactions described and listed 


in Finding of Fact 3 above. 


5. The surety bond which respondent maintained to secure 
performance of its dealer obligations under the Act was termi- 
nated October 16, 1968. Notwithstanding the termination of said 
surety bond, respondent has continued to engage in the business 


of a dealer buying and selling livestock, in commerce, for its own 
account without filing and maintaining a reasonable bond, or 


the equivalent thereof, as required under the Act and the regula- 
tions, as follows: 
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A. Purchases of Livestock 


No. of Head Stockyard At Amount of 

Date of Purchase Purchased Which Purchased Purchase 

December 9, 1968 18 Las Vegas Livestock $1,373.13 
Commission Co, 

December 10, 1968 19 Co-op Sales Ring 1,913.20 

December 16, 1968 19 Las Vegas Livestock 2,089.45 
Commission Co. 

January 15, 1969 3 Cortez Livestock 487.68 


Commission Co. 


B. Sales of Livestock 


No. of Head Stockyard At Amount 

Date of Sale Sold Which Sold of Sale 
December 138, 1968 37 Albuquerque Livestock Inc. $3,306.51 
December 20, 1968 20 Albuquerque Livestock Inc. 2,026.57 
January 17, 1969 3 Albuquerque Livestock Inc. 443.76 


6. (a) Respondent, on or about the 15 dates specified in the 
Complaint and in other transactions at divers other times during 
the period from November 1, 1968 through January 31, 1969, 
financed livestock operations, in commerce, of Bobby Goodwin, 


an unregistered dealer, by issuing checks, or permitting checks 
to be issued, on its General Account in the First National Bank 
of Belen, Belen, New Mexico, in payment for purchases of live- 


stock by Goodwin. 


(b) Respondent permitted Bobby Goodwin, an unregistered 
dealer, to operate through its facilities by selling for said Good- 
win’s account, at the stockyard, the livestock purchased by 
Goodwin in the transactions described in subparagraph (a) above, 
and other livestock purchased by him at divers times during the 
period from November 1, 1968 through January 31, 1969. 


7. Respondent, during the period from November 1, 1968 
through January 31, 1969, aided and assisted Bobby Goodwin to 


operate as a dealer within the meaning of the Act without being 
registered with the Secretary of Agriculture and furnishing a 
bond, as required by the Act and the regulations, by financing 


purchases of livestock, in commerce, as described in subparagraph 


(a) of Finding of Fact 6 above, and selling livestock for his ac- 
count, at the stockyard, as described in subparagraph (b) of 
Finding of Fact 6 above. 
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CONCLUSIONS 


By reason of the facts alleged in Findings of Fact 2, 3, 4, 5, 6, 
and 7 hereof, respondent has wilfully violated sections 304, 307, 
and 312(a) of the Act (7 U.S.C. 205, 208, 213(a)) and sections 


201.29 and 201.43(b) of the regulations (9 CFR 201.29, 
201.43 (b)). 


Inasmuch as respondent has consented that an order be issued 
requiring it to cease and desist from the practices complained of 
in the Complaint and complainant has recommended that such 
an order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. issuing checks on its General Account, or any other func- 
tional or operational bank account which it may have for its 


livestock operations, without having and maintaining sufficient 
funds on deposit in such bank account to pay such checks; 


2. failing to pay, when due, the full purchase price of livestock 
purchased, in commerce; 


3. engaging in business in any capacity for which bonding is 
required under the Act and the regulations without filing and 
maintaining a reasonable bond, or its equivalent, as required by 


the Act and the regulations; 


4, financing the operations, in commerce, of a dealer subject 
to the provisions of the Act; 


5. permitting an unregistered dealer to engage in dealer opera- 
tions through its facilities; and 


6. aiding and assisting any person to operate as a dealer within 
the meaning of the Act without being registered with the Secre- 
tary and furnishing bond, or its equivalent, as required by the 


Act and the regulations. 


Respondent is suspended as a registrant under the Act for a 
period of 14 days and thereafter until it complies fully with the 


bonding requirements under the Act and the regulations. When 


respondent has complied with such requirements, a supplemental 


order will be issued in this proceeding terminating this suspension 
after the expiration of the 14 day period. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 28 A.D. 832 





This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 


parties. 


(No. 12,587) 


In re RILEY R, KOTHMANN, individually and as trustee for ANITA 


KOTHMANN TRUST, and ANITA KOTHMANN, partners, d/b/a 
UVALDE LIVESTOCK SALES Co. P&S Docket No. 4124. Decided 
July 3, 1969. 


Market agency—Shippers’ proceeds—Bonding requirements— 
Suspension of registration—Consent 


Respondents are ordered to cease and desist from failing to deposit shippers’ 
proceeds in a separate bank account, issuing insufficient funds consign- 
ment proceeds checks, failing to remit proceeds promptly, issuing untrue 


or incomplete accounts of sale and engaging in business under the act 


without being bonded therefor and are suspended as registrants for a 
period of 14 days. 


James S. Krzyminski for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 


et seq.), instituted by a Complaint filed on February 20, 1969, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondents with wilful viola- 


tions of the Act and the regulations promulgated thereunder (9 


CFR 201.1 et seq.), hereinafter referred to as the regulations, 


The respondents filed an amended answer on May 8, 1969, in 
which they admit the jurisdictional allegations of the Complaint, 
neither admit or deny the remaining allegations, waive oral hear- 


ing and the report of the Hearing Examiner and consent to the 


issuance of a specified order, with findings of fact and conclu- 
sions, for the purpose of this proceeding only, based upon the 
allegations contained in the Complaint. Complainant has recom- 
mended that the order consented to by the respondents be issued, 
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except for that portion of the order extending the suspension 
of respondents beyond the 14-day period, inasmuch as the re- 


spondents have complied with the bonding requirements of the 
Act and the regulations, 


FINDINGS OF FACT 


1. (a) Riley R. Kothmann, individually and as trustee for the 


Anita Kothmann Trust, and Anita Kothmann, hereinafter re- 


ferred to as the respondents, are partners, d/b/a Uvalde Live- 
stock Sales Co., with their principal place of business at Uvalde, 
Texas. 


(b) Respondents are and at all times material herein were: 


(1) Engaged in the business of conducting and operat- 


ing the Uvalde Livestock Sales Co. stockyard, a posted stockyard 
under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondents, in the course and conduct of their business 
as a market agency at the stockyard, have endangered the faithful 


and prompt accounting for the proceeds received from the sale of 
consigned livestock at the stockyard, and the payment of the 
portions thereof due the owners or consignors of such livestock, 


in that: 


(a) Respondents, during the period from July 1, 1963, to 
December 6, 1968, in the course and conduct of their business as 
a market agency at the stockyard, have failed and refused to 


deposit the proceeds received from the sale of livestock on a 


commission basis or the equivalent thereof in a separate bank 


account designated as “Custodial Account for Shippers’ Pro- 
ceeds,’”’ or by a similar identifying designation. 


(b) Respondents, during the period from May 11, 1967, to 
December 6, 1968, in the course and conduct of their business as 


a market agency at the stockyard, have deposited and commingled 


proceeds from the sale of consigned livestock with their own 
general funds. 
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3. The surety bond which was maintained to secure respond- 
ents’ performance of their market agency obligations was termi- 
nated as of June 10, 1968. Respondents, by certified letter dated 


May 21, 1968, were notified that they would have to comply with 


the bonding requirements under the Act and the regulations if 


they continued to engage in the business of a market agency. 
Notwithstanding such notice, respondents have continued to en- 
gage in the business of selling livestock in commerce, as a market 
agency, without filing and maintaining a reasonable bond or its 


equivalent, as required under the Act and the regulations. 


4. Respondents, at the stockyard, on or about the dates and in 
the transactions set forth below, sold livestock consigned to them 
for sale on a commission basis, and in accounting to the con- 
signors of such livestock issued checks which were returned un- 
paid by the bank upon which they were drawn because respond- 
ents, at the time of presentment, did not have sufficient funds 
on deposit in the account upon which such checks were drawn. 


Date of Date of No. of Amount of 
Sale Check Head Consignors Check 
1968 

August 8 August 8 11 cattle E. W. King $1,335.56 
August 8 August 8 19 goats J. A. Pletcher 77.65 
August 8 August 8 3 cattle Ray Langston 338.06 
August 8 August 8 142 goats Thomas Rose 803.36 


5. Respondents, at the stockyard, on or about the dates and in 
the transactions specified in paragraph 4 above, sold livestock 
consigned to them for sale on a commission basis and failed to 
transmit or deliver to the consignors of such livestock, by the 
close of the next business day after the sale thereof, the net pro- 


ceeds from the sale of such livestock. 


6. On or about the dates set forth below, in connection with 
sales of livestock consigned to respondents for sale on a commis- 


sion basis in commerce, respondents prepared and issued accounts 
of sale to the consignors of such livestock which accounts of sale 


failed to show the full, true and correct names of the purchasers 
of the livestock represented therein. 


Symbol used 
No. of Owner or by Respondents to 
Date Head Consignor Designate Purchasers 





1968 


August 29 1 bull L. A. Hicks 35 
August 15 1 cow Mrs. T. M. Titsworth 46 
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Symbol used 
No. of Owner or by Respondents to 
Date Head Consignor Designate Purchasers 
1968 
September 5 8 hogs Jose P. Hernandez 20 Co. 
September 5 4 hogs John Buchanan Pep. 
October 3 4 cattle Arthur Bowles 83 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondents have wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208, 213(a)) and sections 201.41 and 201.42 of 
the regulations (9 CFR 201.41 and 201.42). 

By reason of the facts set forth in Finding of Fact 3 herein, 
respondents have wilfully violated section 312(a) of the Act, 


supra, and sections 201.29 and 201.30 of the regulations (9 CFR 
201.29 and 201.30). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondents have wilfully violated sections 307 and 312(a) of the 
Act, supra. 

By reason of the facts set forth in Finding of Fact 5 herein, 
respondents have wilfully violated section 307 and 312(a) of the 
Act, supra, and section 201.43(a) of the regulations (9 CFR 
201.438 (a) ). 


By reason of the facts set forth in Finding of Fact 6 herein, 
respondents have wilfully violated sections 307 and 312(a) of the 
Act, supra, and section 201.48(a) of the regulations, supra. 


Inasmuch as respondents have consented to the issuance of the 


order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, shall cease and desist from: 


(1) failing to deposit the proceeds received from the sale of 
livestock handled on a commission or agency basis in a separate 
bank account designated as “Custodial Account for Shippers’ 
Proceeds”, or by some similar designation, and to maintain such 
account in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42) ; 
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(2) issuing checks to any person in payment of the net pro- 
ceeds resulting from the sale of consigned livestock in commerce 
without maintaining sufficient funds on deposit in the bank ac- 
count upon which they are drawn to pay such checks when pre- 
sented for payment; 


(3) failing to transmit or deliver to the consignors or other 
persons entitled thereto the net proceeds due to them from the 
sale of consigned livestock in commerce in conformity with sec- 
tion 201.43(a) of the regulations; 


(4) issuing accounts of sale to consignors which fail to dis- 
close the full, true and correct names of the purchasers of their 
consigned livestock; and 


(5) engaging in business in commerce in any capacity for 
which bonding is required under the Act and the regulations 
without filing and maintaining a reasonable bond or its equivalent, 
as required under the Act and the regulations. 


Respondents are suspended as registrants under the Act for a 
period of 14 days. 


This order shall become effective on the sixth day after service 
upon the respondents. Copies hereof shall be served upon the 
parties. 


(No. 12,588) 


In re SAINT JOSEPH STOCK YARD, Division of United Stockyards 
Corporation. P&S Docket No. 298. Decided July 8, 1969. 


Modification of rates and charges 


Respondent is authorized to make the requested modification in its current 
schedule of rates and charges. 


Paul M. Donovan for Packers and Stockyards Administration. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 








ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seg.). The respondent is 
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now operating under an order issued on April 25, 1969, continu- 
ing in effect to and including April 30, 1970, an order issued on 
October 17, 1967, (26 A.D. 1081), authorizing assessment of the 
current temporary schedule of rates and charges. 


By a petition filed on June 12, 1969, the respondent requested 
authority to modify, as soon as possible, the current temporary 
schedule of rates and charges in certain respects, and requested 
that the current schedule, as so modified, be continued in effect to 
and including April 30, 1970. Notice of the petition and its con- 
tents was published in the Federal Register on June 21, 1969 
(34 F.R. 9722), and, although interested persons were afforded 
an opportunity to indicate a desire to be heard in the matter, no 
interested person notified the Hearing Clerk of a desire to be 
heard. 


The Packers and Stockyards Administration by its attorney, 
filed an answer recommending that the petition be granted, and 
that the order to be issued remain in effect to and including 
April 30, 1970, unless modified or extended by further order be- 
fore that date. 


Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on June 12, 1969, and to assess such 
current schedule, as so modified, during the life of this order. 


The respondent, which must prepare for and be ready to comply 
with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including April 30, 
1970, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 
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(No. 12,589) 


In re SOUTHWEST LIVESTOCK EXCHANGE, INC. P&S Docket No. 
4141. Decided July 10, 1969. 


Market agency—Sale of consigned livestock to employees—Employment 
of dealers—Incomplete invoices—Cease and desist—Consent 


Respondent is ordered to cease and desist from permitting employees to 
purchase livestock consigned to respondent for sale on a commission 
basis, employing dealers or market agencies to perform duties in con- 
nection with the furnishing of stockyard services, and issuing untrue 
or incomplete purchase invoices. 


Samuel J. Harris for complainant. 
C. T. Sanders, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on April 16, 1969, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondent violated certain 
provisions of the Act and the regulations thereunder (9 CFR 
201.1 et seq.). 


On June 12, 1969, respondent filed an amended answer in which 
it is stated that Clyde Holdcroft, Joe Gulley and Troy Baker, the 
employees involved in the alleged violations which are the subject 
of this proceeding, are no longer employed by the respondent. 


In said amended answer, respondent admits the jurisdictional 
allegations of the complaint, neither admits nor denies the re- 
maining allegations, waives oral hearing and the report of the 
Hearing Examiner, and for the purposes of this proceeding and 
for such purposes only, consents to the issuance of a specified 
order with findings of fact and conclusions based upon the allega- 


tions of the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Southwest Livestock Exchange, Inc., hereinafter re- 
ferred to as the respondent, is a corporation with its principal 


place of business located in Uvalde, Texas. 
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(b) Respondent at all times material herein was: 


(1) Engaged in the business of buying and selling live- 
stock in commerce on a commission basis; 


(2) Registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock in commerce; and 


(3) Owner and operator of the Southwest Livestock 
Exchange, Inc. stockyard, a posted stockyard under the Act, here- 
inafter referred to as the stockyard. 


2. Respondent, during the period of March 23 through Sep- 
tember 11, 1968, in the twenty transactions set forth in paragraph 
II of the complaint and in connection with auction sales conducted 
at the stockyard, permitted its auctioneers and weighmaster to 
purchase livestock for their own accounts, which livestock had 
been consigned to the respondent for sale on a commission basis. 


3. Respondent, during the period from June 15 through Sep- 
tember 25, 1968, employed Troy Baker as auctioneer at the stock- 
yard, notwithstanding that said Troy Baker, during such period 
of employment, was separately registered with the Secretary of 
Agriculture as a dealer to buy and sell livestock in commerce for 
his own account and was so operating at the stockyard. 


4. Respondent, at the stockyard on or about the dates and in 
the six transactions set forth in paragraph IV of the complaint, 
issued purchase invoices which failed to show the true and correct 


names of the purchasers. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3 and 4 
herein, it is concluded that respondent has violated sections 307 
and 312(a) of the Act (7 U.S.C. 208, 213(a)) and sections 
201.57 and 201.66 of the regulations (9 CFR 201.57 and 201.66). 
Inasmuch as respondent has consented to the issuance of the 
cease and desist order set forth below and complainant has recom- 
mended that such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a market agency shall cease and 


desist from: 











PACKERS AND STOCKYARDS ACT, 1921 
Cite as 28 A.D. 840 


1. Permitting its auctioneers and weighmasters to purchase 
livestock out of consignment for any purposes for their own ac- 


count. 


2. Employing or permitting any person engaged in buying 
livestock at the stockyard as a dealer or market agency, or any 
employee of such person, to perform any service or duty in con- 


nection with the furnishing of stockyard services; and 


8. Issuing purchase invoices which fail to show the true and 
correct names of the purchasers of livestock. 


This order shall become effective on the sixth day after service 
upon respondent and copies hereof shall be served upon the 
parties. 


(No. 12,590) 


In re JOE DOCTORMAN & SON, INC. P&S Docket No. 3991. Decided 
July 14, 1969. 


Packer—Failure to pay when due—Cease and desist 


Respondent is ordered to cease and desist from failing to pay, when due, the 
full purchase price of livestock purchased in commerce. Among the 
defenses raised by respondent in this proceeding was the validity of the 
regulation governing prompt payment. 


Garrett N. Wyss for complainant. 
Bernard L. Rose, Salt Lake City, Utah, for respondent. 


John Curry, Hearing Examiner. 
Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended (7 U.S.C. 181 et seq.), respondent is 
charged with violating sections 202 (a) of the act and 201.43 (b) 
of the regulations (9 CFR 201.43 (b)) under the act by failing 
to pay, when due, the purchase price of livestock. 


A hearing was held in Salt Lake City, Utah, upon the complaint 
and respondent’s answer. Following the hearing, Hearing Exam- 
iner John Curry issued a recommended decision to the effect that 
respondent had violated the act as charged (except for four 
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transactions at Idaho Livestock Auction Company, Idaho Falls, 
Idaho, dismissal of which was agreed to by complainant). He 
proposed a cease and desist order. Respondent did not file excep- 
tions to the recommended decision and proposed order. 


In view of the failure to file exceptions and after consideration 
of the entire record, the hearing examiner’s recommended deci- 
sion and proposed order are adopted as the final decision and 
order herein. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the Act, instituted by a complaint and notice of 
hearing (hereinafter called complaint) filed on April 5, 1968, by 
the Administrator, Packers and Stockyards Administration, 
United States Department of Agriculture. The complaint charges 
that Joe Doctorman & Son, Inc., on certain dates and in specified 
transactions, purchased livestock in commerce and failed to pay, 
when due, the purchase price of the livestock. 


Respondent, in its answer filed on April 26, 1968, admitted the 
jurisdictional allegations of the complaint and admitted purchases 
of livestock on or about the dates and in the transactions set 
forth in the complaint, denied the remaining allegations, alleged 
certain matters by way of affirmative defenses, and requested 
oral hearing. 


Oral hearing was held at Salt Lake City, Utah, on December 
19, 1968. John Curry, Office of Hearing Examiners, United States 
Department of Agriculture, presided at the hearing. Respondent 
was represented by Bernard L. Rose, 72 East Fourth South, Salt 
Lake City, Utah. Complainant was represented by Garrett N. 
Wyss, Office of the General Counsel, United States Department 
of Agriculture. Eight witnesses testified on behalf of complainant. 
Complainant introduced two exhibits into evidence. Two witnesses 
testified on behalf of respondent. Respondent introduced six 
exhibits into evidence, the sixth of which was subsequently with- 
drawn. (Tr. 121) The parties joined in making part of the record 
a four-page stipulation. (Tr. 3) 
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At the close of complainant’s case, pursuant to an oral motion 
by respondent, complainant agreed to a dismissal of so much of 


the complaint as related to transactions, of which there were four, 
at Idaho Livestock Auction Company, Idaho Falls, Idaho. (Tr. 
107) Accordingly, the first four transactions tabularly described 


in the stipulation contained in the record should not be considered, 
Both parties filed briefs after the close of the hearing. 


PROPOSED FINDINGS OF FACT 


1. (a) Joe Doctorman & Son, Inc., hereinafter referred to as 
respondent, is a corporation with its principal place of business 
at 2900 South Second West, Salt Lake City, Utah. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for 


purposes of slaughter and of manufacturing or preparing meat 
or meat food products for sale or shipment in commerce. 


(c) Respondent is, and at all times material herein was, 
a packer within the meaning and subject to the provisions of the 


Act. (Stipulation) 


2. Respondent, in connection with its operations as a packer, 
in the transactions tabulated below, purchased livestock in com- 
merce on the dates set forth in column (1) below, and issued 
checks dated as set forth in column (5) below, to cover such 


livestock purchases, The dates on which payments for such pur- 


chases were made are set forth in column (6) below. (Stipula- 
tion) 
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8, The livestock sales in the 17 transactions in question were 


not made on a grade and yield basis. They were cash sales of live 
animals on a weight basis, to which title passed to respondent on 
the day of sale. The amount of the purchase price in each trans- 


action was determined, therefore, on the day of sale. (Stipulation, 


col. (1)) (See Tr. 88-9, 102-8, 128, 15, 16) 


4. For purposes of this proceeding, the date payment was made 
in each of the transactions in issue, tabulated in column (6) of 
the stipulation, is in fact the date on which the check in payment 


in each transaction was actually placed in the mail by respondent. 
Each such tabulated date is not the later date on which the enve- 


lope containing the check was actually postmarked. (Stipulation; 
Tr. 4, 95, 96) 


5. In only three of the 17 transactions in issue were the checks 


in payment mailed, i.¢., payment made, on the same day as the 


checks were dated. The number of days after they were dated 
that the checks were mailed in the other 14 transactions were: 
2, 4, 1, 3, 8, 3, 1, 3, 2, 2, 4, 1, 1 and 8. (compare Stipulation, col. 


(5) and (6)) 


6. The purpose of the prompt pay regulation (9 CFR 201.43 
(b) ) was to adopt as a regulation the custom in the livestock in- 
dustry that livestock sales on a cash basis; to achieve consist- 
ency between the provisions applicable to the selling agency and 


those applicable to the buyer, more specifically, to complement 
the provision of section 201.43(a), which states that the selling 


agency is expected to remit to the consignor of the animals the 
proceeds due him before the close of the next business day follow- 


ing the sale of his animals, with a coordinate provision stating 
that the buyer likewise is expected to pay the selling agency be- 


fore the close of the next business day following sale of the 
animals; to strengthen the financial stability of the entire live- 
stock and meat-packing industry; to decrease instances of in- 


solvency, failures to pay and failures to pay promptly in such 
industry; and to lessen the use of credit as a device in the industry 
by denying competitive advantages to some buyers who may seek 


through its improper use to secure interest-free financing from 
livestock auction markets through whom the buyer purchases 


livestock. The regulation explicitly recognizes that livestock may 


be purchased on credit when the parties to a transaction have so 
agreed. (Tr. 101, 103-4) 
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7. (a) Harry Doctorman is vice-president and general man- 
ager of Joe Doctorman & Son, Inc. (Tr. 115) 


(b) Max Chat, an employee-agent (Tr. 122, 59) of Joe 
Doctorman & Son, Inc., buys livestock for respondent at Rexburg 


Livestock Auction, Inc, (hereinafter Rexburg), Blackfoot Live- 


stock Commission Company (hereinafter Blackfoot) and Cache 


Valley Livestock Auction Co. (hereinafter Cache). (Tr. 123) It 
was he who purchased the livestock for respondent in the eight 
transactions in issue in this proceeding involving those livestock 


auction markets, the operator of each of which was aware at the 


times of such purchases that the latter were being made by Mr. 
Chat for respondent. (Tr. 59, 68, 73) Mr. Chat was provided on 
the day of each of such transactions the only copy respondent 
received of the invoice covering his purchases for respondent, 


showing full information concerning the total purchase, such as 


number of head, weight, cwt. price, average cost per pound, and 
total cost. (Tr. 59, 62-3, 68, 73) 


(c) Albert Higley, an agent (Tr. 123, 110, 108-9, 85, 82, 53, 
42, 38, 25, 14, 10, 9) of Joe Doctorman & Son, Inc., his principal, 
(Tr. 118) buys livestock for respondent at Burley Livestock Com- 


mission Company (hereinafter Burley), Twin Falls Livestock 
Commission Company (hereinafter Twin), Jerome Producers 
Livestock Marketing Association (hereinafter Jerome), and 


Valley Livestock Commission Co, (hereinafter Valley). (Tr. 123) 


It was he who purchased the livestock for respondent in the nine 


transactions in issue in this proceeding involving those livestock 
auction markets, the operator of each of which was aware at 
the times of such purchases that the latter were being made by 


Mr. Higley for respondent. (Tr, 114, 8-9, 25, 38, 42) Mr. Higley 


was provided on the day of each of such transactions a copy of the 
invoice covering his purchases for respondent, showing full in- 
formation concerning the total purchase, such as number of head, 
weight, cwt. price, average cost per pound, and total cost. (Tr. 


11, 17, 18-19, 26-7, 28, 34, 36, 44, 111) Mr. Higley had this in- 
formation when he conversed with Harry Doctorman, by tele- 


phone, no later than the morning following each of such pur- 
chases. (Tr. 110-12, 123, 84-5) 


8. (a) Burley expected payment to be made within the time 
provisions of the regulation (9 CFR 201.43(b)), (Tr. 10) so as 


to ensure its receipt by Burley within 72 hours after sale, 7.e., no 
later than the Monday a.m. following sale. (Tr. 10, 22, 23) 
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(b) Each of the two purchases at Burley was made on a 
Thursday, one on November 2, 1967, the other on November 9, 
1967. (Ans., Tr. 13, Stipulation, col. (1)) Payment (mailing of 
the check) was not accomplished in either transaction by the 
close of the next business day after purchase; nor was either 
check mailed so as to ensure its receipt within 72 hours after 
the sale, i.e., by the Monday a.m. following the sale. (Stipulation, 
col. (6) ) 


9. (a) Twin expected payment to be in the mail within 24 
hours of receipt by respondent of the invoice, (Tr. 28) so as to 
ensure its receipt by Twin within 72 hours after sale, (Tr. 25) 
and certainly by the Monday a.m. following sale. (Tr. 26) 


(b) Each of the three purchases at Twin was made on a 
Wednesday, on November 29, December 6 and December 20, 1967. 
(Ans., Stipulation, col. (1)) The checks in payment were dated 
December 2, 9 and 22, 1967, (Stipulation, col. (5)) indicating 
receipt of the invoices on or before those dates. Payment (mail- 
ing of the checks, as opposed to their envelopes being postmarked 
(see Tr. 4, 95)) was not accomplished in the three transactions 
until December 4, 11 and 26, 1967, respectively, (Stipulation, col. 
(6)) more than 24 hours after receipt of the invoices and too 
late to be received by Twin within 72 hours of sale, or by the 
Monday a.m. following sale. 


10. (a) Jerome expected payment to be put into the mail by 
respondent within 24 hours after sale, (Tr. 35-6) and received 
by Jerome by the Friday following sale. (Tr. 33) 


(b) Each of the two purchases at Jerome was made on a 
Tuesday, one on November 7, 1967, the other on November 14, 
1967. (Ans., Tr. 33, Stipulation, col. (1)) Payment (mailing of 
the check) was not accomplished in either transaction within 24 
hours after the sale; nor was either check mailed so as to ensure 
its receipt by the Friday after the Tuesday sale. (Stipulation, col. 
(6)) 


11. (a) Valley expected payment on the day of the sale or the 
next day, (Tr. 42, 50-1, 52-3) so as to ensure its receipt within 
72 hours after the sale. (Tr. 45) 


(b) Each of the two purchases at Valley was made on a 
Monday, one on December 11, 1967, the other on December 18, 
1967. (Ans., Tr. 42, Stipulation, col. (1)) Payment was not ac- 
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complished in either transaction on the day of sale or the next 
business day following the sale; nor was either check mailed so 
as to ensure its receipt within 72 hours after the sale. (Stipula- 
tion, col. (6) ) 


12. (a) Rexburg expected payment to be made within 24 hours 
of the sale, (Tr. 58, 59) which time was within the terms of the 
regulation with which it was Rexburg’s intention to accord its 
policy. (9 CFR 201.43(b), Tr. 64, 61) Even construing any am- 
biguities arising from Rexburg’s misunderstanding of the provi- 
sions of the regulation (Tr. 58, 61) in the light most favorable 
to respondent, Rexburg expected receipt of payment no later 
than 48 hours plus mailing time after sale, (Tr. 58, 61) which it 
construed to mean receipt no later than the end of the week in 
which the sale took place. (Tr. 59) 


(b) Each of the two purchases at Rexburg was made on 
a Tuesday, one on November 7, 1967, the other on December 19, 
1967. (Ans., Tr. 58, Stipulation, col. (1)) Payment (mailing of 
the check) was not accomplished in either transaction by the 
close of the next business day after sale; nor was either check 
mailed (as opposed to its envelope being postmarked [Tr. 4, 95]) 
so as to ensure its receipt within 48 hours plus mailing time after 
sale, nor by the end of the week in which the sale took place. 
(Stipulation, col. (6) ) 


13. (a) Blackfoot expected payment immediately after sale, 
or receipt thereof within 72 hours after sale. (Tr. 68, 71) 


(b) Each of the three purchases at Blackfoot was made 
on a Friday, on June 30, July 14 and November 10, 1967. (Ans., 
Stipulation, col. (1)) Payment (mailing of the check) was not 
accomplished in any of the transactions immediately after sale, 
nor within 72 hours after sale; nor was any of the three checks 
mailed (as opposed to its envelope being postmarked [Tr. 4, 95]) 
so as to ensure its receipt within 72 hours after sale. (Stipulation, 
col. (6)) 


14, (a) Cache expected payment to be made within 24 hours 
of the sale, (Tr. 72, 73) which time was within the terms of the 
regulation with which it was Cache’s intention to accord its policy. 
(9 CFR 201.438(b), Tr. 73) Even construing any ambiguities 
arising from Cache’s misunderstanding of the provisions of the 
regulation (Tr. 73) in the light most favorable to respondent, 
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Cache expected receipt of payment no later than 24 hours follow- 
ing the next business day after sale. (Tr. 72, 73, 78) 


(b) Each of the three purchases at Cache was made on a 
Wednesday, on July 5, 12 and 19, 1967. (Ans., Tr. 72, Stipulation, 
col. (1)) Payment (mailing of the check) was not accomplished 
in any of the transactions within 24 hours of the sale; nor was 
any of the checks mailed (as opposed to its envelope being post- 
marked) so as to ensure its receipt within 24 hours following 
the next business day after sale. (Stipulation, col. (6)) None of 
the checks was mailed within 24 hours following the next business 
day after sale. (Stipulation, col. (6) ) 


15. (a) The operators of at least four of the markets involved 
herein from time to time expressed to respondent their dissatis- 
faction with respondent’s slow payment practices. (Tr. 12, 26, 
59, 65, 77) At least one of the market operators who did not, felt, 
in retrospect, that he probably should have. (Tr. 50, 55) 


(b) Respondent was at all times material herein aware of 
the provisions of 9 CFR 201.48(b). (Tr. 89-92, Comp. ex. nos. 1, 
2) 


16. The use of the telephone for transmittal and exchange of 
information between meat packers and purchasers of livestock 
for them at points removed from the packers’ plants is wide- 
spread, not only in Idaho, the locale of all the purchases involved 
herein, but in the entire tri-state area of Idaho, Oregon and Wash- 
ington and, indeed, throughout the country. (Tr. 84-5) 


17. Each of the markets at which purchases involved in this 
proceeding took place has telephone facilities available for the 
use of such buyers as Albert Higley and Max Chat. (Tr. 85, 20, 
27, 35, 48) Moreover, Mr. Higley frequently availed himself of 
such facilities. (Tr. 85, see also Tr. 31, 35) Mr. Higley was, in 
fact, in almost daily telephonic communication with Harry Doc- 
torman. (Tr. 85, 110-11, 123) 


18. Mr. Higley did not inform Harry Doctorman of the total 
purchase price in any of the nine purchases made through Higley 
which are in issue in this proceeding, during their telephone con- 
versations, one of which generally occurred on the morning fol- 
lowing each of such purchases. Such information was not passed 
on to Mr. Doctorman solely because he failed to make inquiry of 
Mr. Higley with respect thereto. Mr. Higley could have as easily 
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and quickly supplied such information to Mr. Doctorman as he 
did information as to the number of head and average cost per 
pound of animals he had purchased for Doctorman’s account. 
Such information was on the same document (sales invoice), in 
hand. (Tr. 111-12, 123, 85) 


19. Respondent produced no records disclosing that any credit 
arrangements had been entered into with any of the livestock 
auction markets at which the 17 transactions took place, with 
respect and prior to such transactions. (see 9 CFR 201.43 (b) ) 


PROPOSED CONCLUSIONS 
I 
The questions for resolution in this proceeding are: 


(1) Did Joe Doctorman & Son, Inc. fail to pay, when due, for 
the livestock purchases involved in this proceeding; 


(2) Did Joe Doctorman & Son, Inc. engage in or use an unfair 
or deceptive practice by failing to pay for the livestock purchased 
in the transactions involved herein when payments were due; and 


(3) What sanction, if any, should be imposed. 


Consideration of the record as a whole supports the conclusion 
that it was the intent of the seven market agencies selling the 
livestock to respondent in the 17 transactions involved herein to 
align their payment requirements with those described in the 
pertinent regulation, 9 CFR 201.43(b). (see Tr. 10, 19, 21, 22, 23, 
25, 33, 35-6, 42, 45, 50-3, 58, 61, 67-8, 72-3) The markets operate 
within the time strictures set out in the immediately preceding 
sub-section (9 CFR 201.48(a)), which directs such market 
agencies selling consigned livestock to pay to the consignor or 
shipper the proceeds due him before the close of the next busi- 
ness day after sale of his livestock. In order to be able to do so 
they must, of course, collect from buyers within the same period 
of time or obtain funds from elsewhere. (see Tr. 87) See, also 
In re Rosenthal Packing Company, 19 A.D. 971, 975 (1960). A 
cursory reading of the (a) and (b) subsections of 9 CFR 201.43 
sufficies to clearly illuminate their design. They dovetail to ensure 
a smooth and prompt flow of funds from the buyer of livestock 
through the middle man-market agency to the seller who con- 
signed the animals to market. 
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The Judicial Officer has expressed the concept thusly: 





“One of the fundamental and most significant purposes of 
the Packers and Stockyards Act and the regulations issued 
thereunder is to ensure that there is an orderly and well- 


regulated system of marketing livestock throughout the 
nation. Such a system can only be attained under a standard 


requiring prompt and strict accounting for the purchase price 
of livestock by market agencies selling the livestock on } 
a commission basis and buyers alike. In an effort to achieve 
this objective, ... market agencies acting in a representative 
capacity on behalf of absent shippers and consignors” must 
“perhaps most importantly ... transmit to the shipper or 
consignor of the livestock the net proceeds from the sale of 
his livestock before the close of the next business day follow- 


ing the sale. 


It is readily apparent that market agencies can only fulfill 
the requirements imposed on them... if persons purchasing 


livestock from them make timely payments therefor.” In re 


Kurtz G. Schmitz and H. G. Silva, d/b/a Prime Meat Pro- 
ducts, 27 A.D. 435, 488 (1968). 


While the intent of the market operators seems partially ob- 
scured at times by their tendencies to indicate multiple and some- 


times confusing, if not contradictory, time periods as the criteria 
governing the payment-due determination, such confusion is 


largely traceable to the fact that respondent does not authorize 
its buyers (the Messrs. Chat and Higley) to make payment to 


the day of a purchase. Thus a mailing-time allowance must also 
enter the calculation. From this uncertainty stems such testimony 


as the following: 


A. Well, we have expected them to be paid for under the 
regulation. 


Q. Would you elaborate on that? 


A. The regulation is, as I understand, within 72 hours. (Tr. 
10, see also Tr. 18, 21, 22, 23) 


Q. ... When did you expect payment.. .? 


A. We expect the check to be back to us within the 72-hour 
period for them to pay within 24 hours. (Tr. 25, see also 


Tr. 33, 36) 
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Q. 


When did you expect such livestock to be paid for? 
A. Well, either the day of sale or the next day. (Tr. 42) 


A. If it was paid within the 72 hours after the sale, yes. (Tr. 
45, see also Tr. 52-3, 58, 61) 


Q. How soon, sir, immediately? 


A. Immediately or within 72 hours. (Tr. 68, see also Tr. 72- 
3) 


Despite the seeming confusion, it is quite clear that it was the 
harmonious adjustment contemplated by 201.43 (9 CFR 201.43) 
that each of the market operators desired to actualize with re- 
spect to sales of consigned livestock to respondent. 


From the foregoing it may be fairly concluded that it was the 
intent of the market operators to require that payment checks 
from respondent be in the mail before the close of the next busi- 


ness day after purchase. 


Purchases at three of the markets, encompassing eight of the 
transactions in issue, were made by respondent through one Max 


Chat, its employee-agent. (Tr. 123, 122, 59) Each of the market 
operators was aware that such purchases were being made on 
behalf of respondent. (Tr. 59, 68, 73) On the day of each pur- 
chase, Mr. Chat was provided an invoice or accounting fully 
documenting and detailing all pertinent information respecting 
the transaction. (Tr. 59-60, 62, 68, 73) 


Purchases at four of the markets, encompassing nine of the 
transactions in issue, were made by respondent through one 
Albert Higley, its agent. (Tr. 8-9, 14, 25, 33, 42, 113) See also 
In re Award Meat Packing Co., 27 A.D. 625, 636-7 (1968). Each 
of the market operators was aware that such purchases were 
being made on behalf of respondent. (Tr. 8-9, 14, 25, 33, 42) On 
the day of each purchase, Mr. Higley was provided an invoice or 


accounting fully documenting and detailing all pertinent informa- 
tion respecting the transaction. (Tr. 11, 16, 18-9, 27, 28-9, 34, 36, 


42-8, 44) 


While respondent need not have paid immediately through 
Messrs. Chat and Higley, at the markets, as many packers do, 
(Tr. 11, 27, 34-5, 48, 70-1) it was required to pay before the close 


of the next business day following purchase. (See 9 CFR 201.43 
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(b), adopted by the markets as setting forth their payment re- 
quirements.) It need only have deposited a payment check in the 
mail on the next business day after purchase. That would have 
constituted payment for purposes of this proceeding. (Tr. 4, 95, 
Stipulation, col. (6)) Respondent very well could have—it had 
had all the necessary information since the day of purchase. This 


is so because when Messrs. Chat and Higley received information 
as to the total prices in the transactions in issue, Joe Doctorman 
& Son, Inc. thereby received such information. 


“It is the general rule, settled by an unbroken current of au- 


thority, that notice to, or knowledge of, an agent while acting 
within the scope of his authority and in reference to a matter 
over which his authority extends, is notice to, or knowledge of, 


the principal.” Mechem, A Treatise on The Law of Agency, § 1808 
(2nd ed. 1914) The decisions based on this imputed knowledge 


technique are in accord with the main stream of agency principles. 
Seavey, Law of Agency § 97 (1964). It is of ancient origin and 


repeated application. (See the long list of cases cited in Tiffany 


on Agency § 108 (2nd ed. 1924), pp. 292-3, ftnte. 41, decided 
between 1747 and 1922) 


The doctrine has two theoretical bases. Some courts and com- 
mentators ground it on the legal identity of the principal and 
agent. The agent is the principal or, at the least, his alter ego. 
Thus, whatever knowledge would have come to the principal had 
he been personally present comes to him though he is not person- 
ally present. Because he chooses to act by agent does not produce 
a different result. For the time being the agent is the principal. 
Mechem, A Treatise on The Law of Agency, § 1805 (2nd ed. 
1914) ; Camden Securities Co. v. Azoff, 164 A. 398, 401 (NJ. 
1933). Others find its underpinning in the rule that it is the 
agent’s duty to communicate to his principal whatever knowledge 


he acquires relative to the subject matter of the agency, coupled 
with the presumption that he will perform such duty to disclose. 


See The Distilled Spirits, 78 U.S. (11 Wall.) 356, 367 (1870). 


Moreover, the presumption is conclusive, whether he in fact made 
disclosure or not. 8 Fletcher Cyclopedia Corporations § 790. More 


accurately analyzed, it is not a presumption at all; it is a rule of 
law. Farnsworth v. Hazelett, 199 N.W. 410, 411 (Ia. 1924), quot- 
ing 4 A.L.R. 1593; Pringle v. Modern Woodmen of America, 107 


N.W. 756, 757 (Neb. 1906), affirmed 118 N.W. 281 (Neb. 1907) ; 
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Cleveland, C., C & St. L. Ry. Co. v. Moore, 82 N.E. 52, 57 (Ind. 
1907), rehearing denied 84 N.E. 540 (1908). 


One court, at least, found fictional attribution or imputation 
of knowledge unnecessary. It grounded decision on the rule that 
employers are responsible for the knowledge of facts had by 


their agents in transacting the very business for which they were 
employed. In re Mifflin Chemical Corporation, 123 F. 2d 311, 
315-6 (3rd Cir. 1941), certiorari denied sub-nom. Sheridan, et al. 
Trustees v. Collector of Internal Revenue, 315 U.S. 815. See also 
Schram v. Burt, 111 F. 2d 557, 564 (6th Cir. 1940). Whatever 
the theory as to its origin, the doctrine is productive of the same 


result as regards knowledge acquired during the agency. Mechem, 
A Treatise on The Law of Agency, § 1807 (2nd ed. 1914) 


The doctrine is not limited to individuals; it has applications as 
well to corporations. Stevens on Corporations § 166, (2nd ed. 
1949) ; 3 Fletcher Cyclopedia Corporations § 790. They are fully 
chargeable with notice and knowledge of facts known to their 


agents and employees while acting within the agency and employ- 
ment. Universial Pictures Co. v. Harold Lloyd Corporation, 162 F. 
2d 354, 371 (9th Cir. 1947) ; Knox v. First Security Bank of Utah, 
206 F. 2d 823, 826 (10th Cir. 1953); Sawyer v. Mid-Continent 
Petroleum Corporation, 236 F. 2d 518, 520 (10th Cir. 1956); 
United States v. Van Schaack Bros. Chemical Works, 33 F. Supp. 
822, 833 (N.D. Ill. 1940) ; Bergeson v. Life Insurance Corporation 
of America, 265 F. 2d 227, 232 (10th Cir. 1959), certiorari denied 
360 U.S. 932; Copeman Laboratories Co. v. General Motors Corp., 


36 F. Supp. 755, 762 (E.D. Mich. 1941). 


A corporation cannot disable itself entirely to receive informa- 
tion or notice of facts affecting its interests by provisions in an 


insurance application and policy which sought to deprive agents 
of such power. “Otherwise it would become an incorporeal being, 
not only ‘invisible, intangible, existing only in the contemplation 
[emphasis in original] of the law,’ but one legally deaf and blind 
as well. There is no such legal creature.” Prudential Ins. Co. v. 


Saxe, 184 F. 2d 16, 31 (D.C. Cir. 1948), certiorari denied 319 
U.S. 745. Certainly Joe Doctorman & Son, Ine. is not one. It 
experienced no difficulty at all in securing information provided 
its agent, Higley, which it could turn to its advantage. From the 


invoice provided Higley on the day of purchase, Harry Doctor- 


man, on the following morning sought and got, by telephone, in- 
formation, i.e., number of head, weight, cwt. price, and average 
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cost, which was utilized to respondent’s immediate advantage. 


Thus armed, it scheduled its trucks, planned its sales, and com- 
puted its selling prices for the meat products of the very animals 
just purchased. (Tr. 123, 110-12) 


However, Mr. Doctorman, during his a.m. telephone conversa- 


tions with Higley, exhibited a singular disinterest in the total 
purchase price, (Tr. 111) although Higley had it, right there on 
the same invoice from which he secured the information about 


which Harry Doctorman was concerned, (Tr. 111-2) He could as 
quickly and easily have told him that, too. (Tr. 111) No reason 


suggests itself for Mr. Doctorman’s partial apathy other than 
his probable apprehension that the news unspoken would inure to 
the benefit of the markets and concomitantly translate into an im- 


mediate expense to respondent, For that, respondent was more 


than willing to rely on the vagaries of the mails. And respondent 


displayed an estimable determination to demonstrate the horrors 
awaiting those who consign their interests to the vicissitudes of 
the mails. (Tr. 47-8, 115-18) Such a perilous method of communi- 


cation failed to commend itself to respondent when its own in- 


terests were involved. Its preference then was for more instan- 


taneous means—the telephone. In short, respondent demonstrated 
an interest in securing and ensuring a smooth flow from purchase 
of livestock through sale of meat, in its packing operations. (Tr. 


123) Yet, the smooth flow in the opposite direction, i.¢., that en- 
visioned by 9 CFR 201.48 and the market operators with respect 


to payment for such livestock, failed to capture its interest or 
command its energy. 


It is contrary to equity and good conscience that a principal 


should be permitted to avail himself of the benefits of his agent’s 


participation without becoming responsible as well for his agent’s 
knowledge as for his agent’s acts. Irvine v. Grady, 19 S.W. 1028, 
1029 (Tex. 1892); Farnsworth v. Hazelett, 199 N.W. 410, 411 


(Ia. 1924). Both “policy and the safety of the public forbids a 


person to deny knowledge while he is so dealing to keep himself 


ignorant, and yet all the while let his agent know, and himself, 
perhaps, profit by that knowledge. In such a case it would be most 
iniquitous and most dangerous... not to consider the knowledge 


of one as common to both, whether it be so in fact or not.” Ken- 


nedy v. Green, 3 Myl. & K. 699 (1984). All the various reasons 


assigned for the rule are “predicated upon the injustice which 
would result if the principal should be permitted to put forward 
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an agent to transact business for him and at the same time escape 


the consequences which would have ensued from knowledge of 
conditions or notice of the rights and interests of others had the 
principal transacted the business in person .. .” Mechem, A 


Treatise on The Law of Agency, § 1802 (2nd ed. 1914). In the 


last analysis, in the factual posture of this case, application of 


the doctrine of imputed knowledge reduces to nothing more than 
application of the brooding principle of elementary justice, known 
throughout the law, which insists that one take the burden with 


the benefit. See Matanuska Valley Bank v, Arnold, 116 F. Supp. 


82, 35-6 (D.C. Alaska 1953); O’Connor v. Central Nat. Bank & 
Trust Co. of Peoria, 28 N.E. 2d 755, 759-60 (Ill. 1940). 


Where Mr. Chat did the buying (Rexburg, Blackfoot, Cache) 
he was provided on the day of sale the only copy of the invoice 


which respondent received. None was mailed to respondent. (If 


Mr. Chat, on occasion, had to leave the sale at Cache early, the 
copy would be mailed. [Tr. 73, 77] There is no reason to think 
such exceptional circumstances occurred with respect to any of 


the three Cache transactions in issue.) Clearly, with respect to 


these markets, no other notification to respondent of the amount 


due was even contemplated. Respondent, of course, was charged 
with such knowledge at no later time than when the invoice was 
provided Mr. Chat. 


Mr. Higley, unlike Mr. Chat, operates at a substantial distance 


from respondent’s plant, resides in Idaho, and buys livestock for 
others in addition to respondent. (Tr. 108-9, 114, 11, 27, 30, 34, 
48) To have given him the copy which record-retention provisions 


of the Act (7 U.S.C. 221) required respondent to keep would have 


only needlessly necessitated its passing through an additional 


set of hands (Higley’s) before it was finally placed in the mail. 
Instead, the markets (Burley, Twin, Jerome and Valley) mailed 
respondent’s copy directly to Salt Lake City, thus enabling re- 


spondent to comply with the record-maintenance requirements. 


Higley was given a copy also. He, too, must keep such records. 
(7 U.S.C. 221; 9 CFR 201.46(a)) However, contrary to the im- 
pression to which his testimony might otherwise give rise, it 
should be noted that before its consignment to a file drawer, it 


served a significant and crucial purpose, as hereinbefore set forth, 


i.é., from it Higley transmitted to Harry Doctorman, no later than 


the morning foilowing purchase, information crucial to the 
smooth functioning of respondent’s operation. It is thus seen, 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 28 A.D. 840 





against the backdrop of events as they actually unfolded, that 


with respect to each purchase it was the copy provided Higley 
that was crucial to respondent. The one mailed it served only to 
enable it to fulfill record-retention requirements. 


Administration of the Act does not take place in a vacuum. It 


is recognized that in the workaday world in which respondent, 
Mr. Higley and the market operators function, acquisition of 
actual knowledge of the purchase price must precede payment, 
notwithstanding the law’s imputation of Higley’s knowledge to 
respondent, at least so long as Higley is not authorized to per- 
form the paying function. The acquisition of actual knowledge, 
however, would have imposed no additional burden, financial or 
otherwise, on respondent. At each market, facilities were available 
for telephonic transmittal of such information and, in fact, Higley 
did call respondent after each purchase, no later than the morning 
thereafter. (Tr. 110-11, 85, 123) At that time he had the informa- 
tion. (Tr. 111-12, 16, 17, 18-19, 27, 29, 34, 36, 43, 44) He reported 
to Harry Doctorman other information concerning the sale. (Tr. 
111, 123) There was admittedly no reason why he couldn’t just as 
easily have given the total purchase price as well. (Tr. 111—... 
“T could tell him if he asked about it.”—Higley) Not only would 
such action not be burdensome or unusual; it would be in keeping 
with the custom in the area—indeed—with the custom throughout 
the United States. (Tr. 84) 


Finally, the lack of merit in Harry Doctorman’s testimony that 
it takes about five days for respondent “to get the bill, get them 
made out and get them back to the auction” (Tr. 122) should be 
noted. A comparison of col. (1) with col. (5) and (6) of the 
stipulation discloses that the payments checks were made out on 
the 3rd, 2nd, 4th, 2nd, 2nd, 3rd, 3rd, 3rd, 3rd, 3rd, 2nd, 3rd, 6th, 
4th, 5th, 5th, and 4th days after purchase, but that the checks 
were not mailed until 2, 4, 1, 3, 3, 3, 1, 3, 2, 2, 4, 1, 0, 0, 0, 1 and 
3 days after they were made out. Yet, Mr. Doctorman testified 
that two trips to the post office were made every day. (Tr. 124) 


From the foregoing, it is clear that respondent was timely put 
in possession of all information necessary to make each of the 
payments before the close of the next business day after each of 
the purchases. 


The time period set out in 9 CFR 201.43(b), which each of 
the seven markets intended to adopt as its payment policy for 
livestock sold by it in its market agency capacity, (Tr. 10, 18, 19, 
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21, 22, 28, 25, 38, 35-6, 42, 45, 50-3, 58, 61, 67-8, 72-8) was and is 
“before the close of the next business day following the purchase.” 
With respect to each transaction in issue, this meant the next 
business day after the date set out in column (1) of the stipula- 
tion. (See Tr. 88-9, 102; In re Quaker Packing Company, Inc., 8 


A.D. 1834, 1888 (1949)) A comparison of column (1) with 


column (6) of the stipulation, which latter sets forth the dates of 
payments, (Tr. 4, 95) clearly demonstrates that payments were 
not made within the required period of time. 


Section 201.43(b) of the regulations, with which the markets 
involved intended to coordinate their policies, goes on to provide 
that the payment due date may be postponed if the parties to the 
transaction expressly so agree prior to purchase. (9 CFR 201.43 
(b)) There were no such agreements here. The market operators 
suffered, without cutting off further sales to respondent, the un- 
warranted, arbitrary, and unilateral determination of respondent 
to withhold payments for periods ranging up to seven days. They 
didn’t condone such action, let alone expressly agree to it. Pro- 
tests, albeit unavailing, were voiced. (Tr. 10, 26, 59, 65, 77, 113) 
Continued sales to respondent did not, of course, constitute a 
waiver of the requirements of the markets’ prompt pay policies. 
In re Rosenthal Packing Co., 19 A.D. 971, 975 (1960) 





Additionally militating against the conclusion that agreements 
—express of any other kind—had been entered into are the erratic 
fluctuations in the number of days payments were withheld by 
respondent—even as respects the same market. At Blackfoot, 
payment was made 5, 6 and 5 days after purchase; at Cache, it 
was 5, 5 and 6; at Rexburg, 4 and 6; at Twin, 5, 5 and 6; at 
Jerome 4 and 6; at Burley, 4 and 5; and at Valley, 6 and 7. No 
thread of consistency is discernible at any one of the seven 
markets—and there were no more than three transactions at any 
market. In fact, at each of 4 of the 7 markets, there were but two 
transactions, and the time lapse fluctuated at every one of those 


four. (Compare Stipulation, col. (1) with col. (6)) 


Harry Doctorman, testifying on behalf of respondent, said no- 
thing tending to establish the existence of credit arrangements 
between respondent and any one of the seven markets. Nor did 
he deny that communications had been directed to respondent 
requesting speedier payments (See Tr. 10, 26, 59, 65, 77, 113) It 
is hardly to be expected that had credit extension agreements 
existed, respondent would have maintained such unbroken silence 
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with respect thereto. By the same token, there is eloquence in 
respondent’s failure to produce any records exhibiting credit ex- 
tension agreements, or accountings or other documents issued by 
it relating to the transactions disclosing such. (See, again 9 CFR 
201.43(b), on which the markets modeled their payments poli- 
cies.) It is a long-settled rule that failure to produce evidence 
which would elucidate certain elements of a case gives rise to 
the inference that the document, if produced, would expose facts 
or circumstances unfavorable to the non-producer. Wigmore on 
Evidence, § 285 (3rd ed. 1940) ; Mid-Continent Petroleum Corpo- 
ration v. Keen, 157 F. 2d 310, 315 (8th Cir. 1946); N.L.R.B. v. 
Wallick, 198 F. 2d 477, 483 (3rd Cir. 1952) ; Mammoth Oil Co. v. 
U.S., 275 U.S. 18, 52 (1927); Local 167 v. U.S., 291 U.S. 293, 
298 (1934). In this context, silence is evidence of the most per- 
suasive character. Vajtauer v. Comm’r of Immigration, 273 U.S. 
103, 111-2 (1927) ; Interstate Circuit v. U.S., 306 U.S. 208, 225-6 
(1939). 


Even assuming, arguendo, that the confusion displayed by the 
market operators with respect to the precise time payments were 
to have been mailed and/or received could be tortured into valid 
agreements for extensions of credit, compliance was not forth- 
coming, on the part of respondent, even with respect to any 
such extended dates. (See prop. find. of fact 8 through 14 herein.) 


Finally, respondent’s awareness of the non-existence of any 
credit extension agreements is demonstrated by its efforts, sub- 
sequent to the institution of this proceeding, to secure agreements 
from at least two of the markets involved in this proceeding. 
(Tr. 60, 63-65, 74-5) 


Complainant’s evidence, including that with respect to pay- 
ment-due dates and respondent’s failure to comply therewith, is 
credible; moreover, it stands uncontradicted. Accordingly, re- 
spondent’s practice of making delayed payments is unjustified. 


“It shall be unlawful with respect to livestock, ... for any 
packer ... to: 
(a) Engage in or use any unfair, .. . or deceptive practice or 


device in commerce...” (7 U.S.C. 192(a) ) 


That the above language of the Act forbids the practice of fail- 
ing to pay for livestock purchases in commerce when payment 
is due was settled long ago. In an early case the Judicial Officer 
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stated: “The refusal of the Ainbinders to pay for livestock thus 
purchased (for slaughter] in commerce constitutes engaging in an 
unfair and deceptive practice and device, in violation of section 
202 of the Act. Each of the Ainbinder respondents should be 
ordered to cease and desist from continuing to violate the act, 
the only administrative sanction available in this proceeding.” 
In re Fred A. Ainbinder, et al., 7 A.D. 288, 295 (1948). Similar 
language expressed the same conclusion the following year. Jn re 
Louis A. Cross and Mrs. Anna Cross, 8 A.D. 686, 688 (1949) ; 
In re W. L. Harris, 8 A.D. 689, 692 (1949); In re Quaker Pack- 
ing Company, Inc., 8 A.D. 1334, 13840 (1949). In a case litigated 
seven years later, the Judicial Officer reiterated the conclusion: 
“... It has long been held that the failure of a packer to pay 
fully for livestock . . . constituted [an] unfair and deceptive 
practice[s] and device[s] in violation of section 202(a) of the 
act.” In re Central California Livestock, Inc., d/b/a Machlin 
Meat Packing Company, 15 A.D. 97, 110 (1956). The validity of 
the regulation (9 CFR 201.43(b)), as amended in 1964 (29 F.R. 
1795), was clearly established in In re Kurtz G. Schmitz and H. 
G. Silva, d/b/a Prime Meat Products, 27 A.D. 435, 438-9 (1968), 
and upheld in In re Award Meat Packing Co., 27 A.D. 625, 637 
(1968). See also In re Fotenos Bros. Meat Co., Inc. and Fotenos 
Bros. Meat Co., decided December 2, 1968. 


The practice does not lose its unfair and deceptive aspects by 
virtue of the fact that payment had been effected at a time sub- 
sequent to the date when payment was due, whether such payment 
be partial, In re R. J. & C. W. Fletcher, d/b/a Fletcher Bros. 
Packing Co., et al., 283 A.D. 1400, 1403 (1964), or total. In re 
Rosenthal Packing Company, 19 A.D. 971, 974 (1960); In re 
Kurtz G. Schmitz and H. G. Silva, d/b/a Prime Meat Products, 
27 A.D. 485, 487-8 (1968); In re Award Meat Packing Co., 27 
A.D. 625, 637 (1968). Its unfairness to the market agencies which 
by virtue of the practice are, in effect, involuntarily financing the 
packer, is patent. See Jn re Rosenthal Packing Company, 19 A.D. 
971, 975 (1960) ; In re Kurtz G. Schmitz and H. G. Silva, d/b/a 
Prime Meat Products, 27 A.D. 435, 438-9 (1968); In re Award 
Meat Packing Co., 27 A.D. 625, 637 (1968). The unfair competi- 
tive advantage accruing to the respondent vis-a-vis competing 
packers, who may be without interest-free borrowing sources, is 
no less manifest. (See In re Central California Livestock, Inc., 
d/b/a Machlin Meat Packing Company, 15 A.D. 97, 110 (1956) ; 


Tr. 101) 
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One of the most fundamental and significant purposes of the 
Act and regulations is to ensure an orderly and well-regulated 
system of marketing livestock throughout the nation. In re Kurtz 
G. Schmitz and H. G. Silva, d/b/a Prime Meat Products, 27 A.D. 
435, 438 (1968) To ensure proper implementation of this whole- 
some design, which necessarily contemplates a smooth and un- 
hindered flow of funds through the livestock marketing system, 
buyers, including packers, are to do nothing without prior agree- 
ment with the next prior link in the system—the selling market 
agency—to impede the flow of funds. As a smooth funds-flow 
inures to the benefit of all involved in the system, so the ill effects 
caused by improper interference with the funds-flow may rever- 
berate throughout the system. 


Credit, properly and legitimately used, does not work a dis- 
ruption. Its proper and legitimate place in the system is recog- 
nized. Its use is accepted. In re Kurtz G. Schmitz and H. G. Silva, 
d/b/a Prime Meat Products, 27 A.D. 435, 438-9 (1968) But the 
potentiality for disaster implicit in its unauthorized use renders 
such use pernicious. In re Rosenthal Packing Company, 19 A.D. 
971, 975 (1960) The Act and regulations are intended to imple- 
ment the above-noted design by aiding in the elimination of 
economic pressures brought to bear on market agencies by the 
failures of buyers, such as respondent, to pay for livestock within 
the legitimate expectations of those to whom the money is due. 
Attainment of this end here requires that a cease and desist order 
be entered. The necessity emerges clearly from a consideration 
of the testimony of the seven market operators, viewed in proper 
perspective, and their positions vis-a-vis the respondent. 


Respondent is a financially secure meat packer with abundant 
resources (Tr. 99, 120) and a wide range of possible sources of 
livestock supply. (Ans., Tr. 120) The persons he deals with are 
small livestock suppliers, heavily dependent on respondent as a 
major buyer of their livestock (Tr. 9, 31, 33, 37, 42, 50, 62, 69, 
76, 99) in an intensely competitive business in a highly competi- 
tive area. (Tr. 7, 24, 32, 41, 58, 66, 72) They are, in fact, in com- 
petition each with the other—and for respondent’s business. As 
such, their testimony, against one of their best customers, must 
be taken to stem from feelings that they have been treated un- 
fairly by respondent. If some appeared to be less than adamantly 
vehement while testifying against respondent with its vice-presi- 
dent-general-manager at the right hand of its cross-examining 
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counsel, (Tr. 108) their stance is eminently understandable. They 
did not want to offend respondent—but they also wanted their 
money sooner, 


This financially-solid meat packer has taken economic advantage 
of seven small livestock auction markets. It has forced them, un- 
willingly, to become financiers. They had rather be market 
agencies. There is nothing more than that to this case. The de- 
predations have not been gross; it cannot be said that they shock 
the conscience. Yet, the line must be drawn somewhere. Cf. Pearce 
v. Commissioner, 315 U.S. 548, 558, (1942) The Congress drew 
the Act in broad strokes. (See 7 U.S.C. 192(a)); the Secretary 
refined it. (See 9 CFR 201.43) ; the market operators liked the 
refinement and adopted it; and the respondent overstepped it— 
17 times. Seventeen times, respondent has given impetus to poten- 
tial dislocation of the system. Past remonstrances having gone 
unheeded, (Tr. 10, 26, 59, 65, 77, 113) it is clear that something 
more is needed. A cease and desist order can and should be 
entered. Respondent has repeatedly engaged in a practice damag- 
ing to the livestock industry. In re Award Meat Packing Co., 27 
A.D. 625, 637 (1968). See also In re Kurtz G. Schmitz and H. G. 
Silva, d/b/a Prime Meat Products, 27 A.D. 435, 438-9 (1968) 
That the harm may be largely potential is not of moment. It is 
the duty of a regulatory agency to prevent potential injury by 
stopping unlawful practices in their incipiency. Proof of a partic- 
ular injury is not required. In re Harry C. Daniels, 14 A.D. 903 
(1955), affirmed, Harry C. Daniels v. Benson, 242 F. 2d 39, 42 
(7th Cir. 1957), reh. denied; certiorari denied 354 U.S. 939; see 
also U.S. v. Donahue Bros., 59 F. 2d 1019, 1023 (1932). 


II 


Respondent’s brief and argument in this matter are substan- 
tially as follows: 


1. Operators of auction markets assumed responsibility for 
advising respondent of the amounts of livestock purchases, with 
payments therefor to be received within 72 hours after sale; 

2. Knowledge by respondent’s agent Higley of total purchase 
prices for livestock cannot be attributed to respondent; 


3. The facts adduced by complainant in this matter are in- 
sufficient to establish the commission of an unfair and deceptive 
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practice by respondent because this case is basically a quasi- 
criminal proceeding ; 
4. The slow or delayed payments for livestock purchases did 


not harm or endanger the orderly and well-regulated system en- 
visioned by the Act and the regulations; 


5. The allegations of the complaint deprive respondent of 
equal protection of the law, in violation of rights guaranteed by 


the fourth and fifth amendments to the Constitution of the United 
States ; 


6. The regulation governing prompt payment is unconstitu- 
tional, being an unwarranted exercise of the power to regulate 
interstate commerce. 


With respect to Nos. 1, 2 and 4, the decision herein considers 
and disposes of such contentions. With respect to No. 3, it is 
sufficient to state that this proceeding is not quasi-criminal in 


nature in view of the fact that no criminal penalties are invoked 
or considered in the complaint or decision herein. 


With respect to Nos. 5 and 6, the respondent has not been 


denied the equal protection of the laws nor deprived of property 
without due process of law. 


Respondent contends that the charges violate rights guaranteed 
it under the Fourth Amendment to the Constitution of the United 
States. (R. Br. 6) That amendment guarantees against unreason- 
able searches and seizures. Contrary to respondent’s assertion, it 
contains no guarantee against either denial of equal protection of 
the laws or deprivation of property rights without due process of 
law. (R. Br. 6) The record is barren of evidence that respondent 
has been denied rights guaranteed by the fourth amendment. 


The Fourteenth Amendment to the Constitution of the United 
States provides, in part: 


. nor shall any State ... deny to any person within its 
jurisdiction the equal protection of the laws. Am. XIV, § 1 


There is no similar guarantee in the fifth amendment. Nor is 
there, in fact, any explicit constitutional guarantee against denial 
by the federal government of equal protection of the laws. See 


Detroit Bank v. United States, 317 U.S. 329, 337-8 (1948). While 


equal protection is a more explicit safeguard against unfairness 
than due process of law, yet a discrimination may be so unjusti- 
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fiable as to amount to a denial of due process. Bolling v. Sharpe, 
847 U.S. 497, 499 (1954), opinion supplemented on other grounds, 
sub nom. Brown v. Board of Education, 349 U.S. 294 (1955) ; 
Hirabayashi v. United States, 320 U.S. 81, 100 (1943) ; Schneider 
v. Rusk, 377 U.S. 163, 168 (1964). Thus if respondent has been 
denied equal protection of the laws it must be because the depri- 
vation has been so gross as to amount to a denial of due process 
of law as guaranteed it by the fifth amendment. 


The due process concept has a double aspect; it has both pro- 
cedural and substantive content. An asserted denial of procedural 
due process is to be tested by an appraisal of the totality of the 
facts. Betts v. Brady, 316 U.S. 455, 462 (1942), overruled on other 
grounds, Gideon v. Wainwright, 372 U.S. 335, 339 (1963). Fair 
play is the essence of due process. Galvan v. Press, 347 U.S. 522, 
580 (1954), rehearing denied, 348 U.S. 852 (1954). It requires 
compliance with all that is implicit in the concept of ordered 
liberty and with the immutable principles of justice. United 
States v. Rosenberg, 108 F. Supp. 798, 803 (S.D. N.Y. 1952), aff. 
200 F. 2d 666 (2nd Cir. 1952), certiorari denied, 345 U.S. 965 
(1953), rehearing denied, 345 U.S. 1003 (1953). When govern- 
mental agencies adjudicate or make binding determinations which 


directly affect legal rights such agencies must use procedures 
traditionally associated with judicial process. Hannah v. Larche, 


363 U.S. 420, 442 (1960), rehearing denied, 364 U.S. 855 (1960). 
In adjudicatory administrative proceedings, due process requires 


a fair and open hearing; there must be notice, opportunity to be 
heard, machinery for assuring attendance of witnesses, Webb v. 
U. S., 21 F.R.D. 251, 257 (E.D. Pa. 1957) and the right to be 
apprised of all of the evidence together with the right to examine, 
explain and rebut it. United States v. Dillman, 146 F. 2d 572, 574 
(5th Cir. 1944), certiorari denied, 325 U.S. 870 (1945); see also 
NLRB vy. Prettyman, 117 F. 2d 786, 790 (6th Cir. 1941). In the 
last analysis the question is whether, viewing the entire proceed- 
ing with all attending circumstances, there was a denial of funda- 
mental fairness, ultimately a question of judgment and degree. 
Pinedo v. United States, 347 F. 2d 142, 148 (9th Cir. 1965), 
certiorari denied, 382 U.S. 976 (1966). Respondent points to 


nothing in the procedural aspects of this proceeding which might 
be construed as a denial of due process of law. 


Respondent specifically disavows attack on the constitutionality 
of the Act. (R. Br. 7) The thrust of this element of its defense 
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appears to be an asserted denial of substantive due process be- 
cause the governing regulation (9 CFR 201.43(b)) is uncon- 
stitutional, being an arbitrary, discriminatory and entirely un- 
warranted exercise of the power to regulate interstate commerce. 


(R. Br. 9) 


While the substantive due process concept is a limitation on all 
the powers of Congress, Galvan v. Press, 347 U.S. 522, 530 


(1954), rehearing denied, 848 U.S. 852 (1954), including, of 


course, that arising under the commerce clause, Boylan v. United 
States, 310 F. 2d 493, 498 (9th Cir. 1962), certiorari denied, 372 
U.S. 935 (1963), it demands only that a law shall not be un- 
reasonable, arbitrary, or capricious, and that the means selected 


shall have a reasonable and substantial relation to the object 


sought to be obtained. Nebbia v. New York, 291 U.S. 502, 525 


(1934). The question reduces to whether, considering all the facts, 
legislation has a rational basis. Chicago Mercantile Exchange v. 


Tieken, 178 F. Supp. 779, 785 (N.D. Ill. 1959). The due process 


clause is not to be so broadly construed that Congress is put in a 


strait jacket when it attempts to suppress business and industrial 
conditions which it regards as offiensive to the public welfare. 
Lincoln Union v. Northwestern Co., 335 U.S. 525, 536-7 (1949). 


Thus, uniformity in application of regulatory statutes is not re- 


quired by the Constitution, and statutory classifications based 


upon differences in the economic situations of the classes affected 
or even upon a legislative desire to encourage particular in- 
dustries or economic groups is not invalid. Taylor v. Brown, 137 


F. 2d 654, 659-60 (Em. Ct. App. 1943), certiorari denied, 320 U.S. 


787 (1943). Full and uniform exercise of the commerce power is 


not required. Congress may weigh relative needs and restrict the 
application of a legislative policy to less than the entire field. 
Mabee v. White Plains Pub. Co., 327 U.S. 178, 184 (1946) While 


a Classification may not be capricious or arbitrary and must em- 


brace all who belong in the same category, when it is based upon 


a substantial distinction with a proper relation to the objects 
classified and the purposes sought to be achieved, it is not barred 
by the due process clause. Pfeiffer Brewing Co. v. Bowles, 146 F. 


2d 1006, 1007 (Em. Ct. App. 1945), certiorari denied, 324 U.S. 


865 (1945); Boylan v. United States, 310 F. 2d 498, 498 (9th 
Cir. 1962), certiorari denied, 872 U.S. 935 (1963) It has been 


held, in fact, that only invidious discrimination or classification 
which is patently arbitrary and utterly lacking in rational justi- 
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fication is barred. Gruenwald v. Gardner, 390 F. 2d 591, 592 (2nd 
Cir. 1968) 


The Congress saw fit in enacting the Act to subject certain 
classes of persons, including packers, to a form of economic regu- 
lation. It is clear in the light of the cases cited above that had the 
Congress seen fit to enact what is 9 CFR 201.43(b) as part of 
the Act, the enactment would be immune to attack on substantive 
due process grounds, Respondent directs no attack to the authority 


of the Administrator to promulgate regulations pursuant to sub- 
delegation of authority from the Secretary of Agriculture, to 
whom the Congress delegated such authority. (7 U.S.C. 228(a)) 
(R. Br. 7) The regulation clearly is valid on its face. It specifies 


certain classes of persons who fall within its regulatory ambit, 


which classes are made subject to the same regulatory scheme. 
The reasonableness of the regulation is clearly seen in view of 
the purposes sought to be accomplished. (See Prop. Find. of Fact 
6 and the testimony of Area Supervisor Hoskins upon which it is 


based, at Tr, 101, 108-4, which describe the motivating factors 


which influenced promulgation of the regulation, and which are 
matters of fact, not law as contended by respondent [see R. Br. 
1]; see also In re Kurtz G. Schmitz and H. G. Silva, d/b/a Prime 
Meat Products, 27 A.D. 435, 438, ftnte. 1 (1968) ). Such materials 


demonstrate also that the principle involved, i.¢., prompt payment, 


is not foreign or contrary to the ordinary flow of commercial 
intercourse in the livestock and meat-packing industries, but 
rather that the regulation was adopted in 1964 to codify an 
already-existent custom that livestock sales are on a cash basis. 


Thus a great many packers comply with the regulation every day. 
(See Tr. 11, 34-5, 61, 71.) In addition, respondent’s assertions 


regarding the ordinary flow of commercial intercourse and normal 
payment and bookkeeping practices are without record support. 
On the other hand, in addition to the evidence that many packers 


pay quite promptly, it is also uncontroverted in the record that 


throughout the area involved and, in fact, throughout the in- 
dustry, agents advise their principals by telephone of the total 
purchase price of animals purchased, following sale, thus facilitat- 


ing early payment as contemplated by the regulation. (Tr. 84-5) 


It is, in fact, respondent’s practices which run counter to the 
prevailing current. 


Assuming, arguendo, the propriety and exhaustiveness of the 
criteria set forth by respondent for the determination of the 
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validity of a regulation such as that under attack, (R. Br. 6-7) 


it is clear on its face that the prompt pay regulation meets the 
test. Additionally, respondent has not made a showing that it has 
been treated differently than others subject thereto. 


While the right to hold specific private employment and to 


follow a chosen profession free from unreasonable governmental 


interference is a right protected by the due process clause, Greene 
v. McElroy, 360 U.S. 474, 492 (1959) such clause does not guar- 
antee an unrestricted privilege to engage in business or conduct 


it as one pleases, Zwick v. Freeman, 373 F. 2d 110, 118 (1967), 
certiorari denied, 389 U.S. 835 (1967). It is elementary that no 


one has a right, constitutional or otherwise, to engage in a busi- 
ness for which he lacks sufficient capital, nor to an expectation 
of continued business growth. It is equally elementary that those 


who choose to engage in a regulated business must obey the ap- 


plicable regulations. In re T. S. Compton & Company, 5 A.D. 1, 6 
(1946) ; In re Lufkin Livestock Exchange, Inc., 27 A.D. 596, 605 
(1968). 

The regulation under attack (9 CFR 201.43(b)) seeks to 
eliminate certain, specific types of interference with an orderly 
and well-regulated system of marketing livestock. It is even- 
handed both in its conceived reach and in its administration here. 


It displays no constitutional infirmity. Respondent has failed to 
substantiate its assertions of denial of equal protection of the 


laws and deprivation of property without due process of law. It 


is deprivation of due process of law which is prohibited, not the 


opportunity to abuse due process. Marcello v. Ahrens, 212 F. 2d 
830, 838 (5th Cir. 1954), affirmed, sub nom. Marcello v. Bonds, 
349 U.S. 302 (1955), pet. rehearing denied, 350 U.S. 856 (1955). 


Ill 


All contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this decision are 
denied. 


PROPOSED ORDER 


Respondent, its officers, directors, agents and employees, di- 
rectly or through any corporate or other device, in connection 
with respondent’s operations as a packer, shall cease and desist 
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from failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


(No, 12,591) 


In re PAUL REED. P&S Docket No. 4083. Decided July 24, 1969. 


Bonding requirements—Cease and desist—Consent 


Respondent is ordered to cease and desist from engaging in business under 
the act without the required bond. 


Susan W. Reeves for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a Com- 


plaint filed on November 6, 1968 by the Packers and Stockyards 


Administration, United States Department of Agriculture, charg- 
ing respondent with violations of the Act and the regulations 
thereunder (9 CFR 201.1 et seq.), hereinafter referred to as the 
regulations. 


Respondent filed an answer on December 5, 1968, in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner and consents to the 
issuance of a specified order with findings and conclusions, for 
the purpose of this proceeding only, based on the allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by respondent be issued, except that it is 
recommended that respondent not be suspended as a registrant 
under the Act, since the respondent has now complied with the 


bonding requirements of the Act and the regulations. 


FINDINGS OF FACT 


1. (a) Paul Reed, hereinafter referred to as the respondent, 
is an individual with his principal place of business at Round 
Lake, Minnesota. 
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(b) Respondent at all times material herein was: 





(1) Engaged in the business of buying and selling 
livestock in commerce for his own account, and 


(2) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure 
performance of his dealer obligations under the Act was termi- 
nated on or about June 30, 1968. Respondent was notified by 
certified mail on or about May 14, 1968 of such termination date 
and was informed that if he continued his livestock operations 
after June 30, 1968, without bond coverage, as required under 
the Act and the regulations, he would be in violation of the Act 
and the regulations. Notwithstanding such notice, respondent has 
continued to engage in the business of a dealer without filing or 
maintaining a reasonable bond or its equivalent, as required under 
the Act and the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent has wilfully violated section 312 (a) of the Act (7 U.S.C. 
213 (a)) and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.80). 


Inasmuch as the complainant has recommended that the cease 
and desist order consented to by respondent be issued, the order 
will be issued. 


ORDER 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining a 
reasonable bond or its equivalent, as required under the Act and 
regulations. 


This order shall become effective on the sixth day after service 
thereof upon the respondent and copies hereof shall be served 
upon the parties. 
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(No. 12,592) 


In re TONY G. BRAZIL, d/b/a PETALUMA LIVESTOCK COMMISSION 
Co. P&S Docket No. 4096. Decided July 28, 1969. 


Market agency—Shippers’ proceeds account—False weights— 
Suspension of registration—Consent 


Respondent is ordered to cease and desist from failing to deposit shippers’ 
proceeds in a separate bank account and to maintain such account in 
accordance with regulations, weighing livestock at incorrect weights and 
issuing scale tickets and accounts of sale based on such incorrect weights, 
is ordered to keep required records and is suspended as a registrant 
under the act for a period of 20 days. 


James S. Krzyminski for complainant. 
Newton Dal Poggetto, Dal Poggetto, Jess & Fluss, Santa Rosa, Cal., 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on December 11, 1968, 
by the Packers and Stockyards Administration, United States 
Department of Agriculture, charging respondent with violations 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent filed an amended answer on July 3, 1969, in which 
he admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the Hearing Examiner, and consents to the 
issuance of a specified order, with findings of fact and conclu- 
sions, based upon the allegations contained in the complaint. 

Complainant has recommended that the order consented to by 
respondent be issued, and has moved for dismissal of the allega- 
tions contained in paragraph IV of the complaint. The allega- 
tions contained in paragraph IV of the complaint are hereby 
dismissed pursuant to complainant’s motion. 


FINDINGS OF FACT 


1. (a) Tony G. Brazil, hereinafter referred to as the respond- 
ent, is an individual with his principal place of business at Peta- 
luma, California. 
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(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Petaluma Livestock Commission Co. stockyard, a stock- 
yard posted under the Act, hereinafter referred to as the stock- 
yard; 

(2) Engaged in the business of buying and selling live- 
stock on a commission basis at the stockyard and buying and 
selling livestock in commerce for his own account. 


(3) Registered with the Secretary of Agriculture as 
(1) a market agency to buy and sell livestock in commerce on a 
commission basis and (2) a dealer to buy and sell livestock in 


commerce, 


2. Respondent, during the period from May 1, 1968, to July 31, 
1968, in connection with his activities as a market agency, failed 
to deposit in his account for shipper’s proceeds, which was 
designated by respondent as a “trustee account”, within three 
days after the sale of consigned livestock an amount equal to all 
the proceeds receivable from such sale of consigned livestock, 
thereby endangering the faithful and prompt accounting therefor 
and payment of the portions thereof due the owners or consignors 
of livestock in that: 


(a) As of May 31, 1968, respondent had outstanding checks 
drawn on his “trustee account” in the amount of $89,274.27, cash 
in such account in the amount of $52,676.80, deposits in transit 
in the amount of $7,588.94, and proceeds receivable in the amount 
of $24,918.57, resulting in a deficiency of $4,089.96, in funds 
available to pay shipper’s proceeds; 


(b) As of June 30, 1968, respondent had outstanding checks 
drawn on his “trustee account” in the amount of $93,213.84, cash 
in such account in the amount of $50,753.29, deposits in transit 


in the amount of $640.40, and proceeds receivable in the amount 
of $20,742.75, resulting in a deficiency of $21,077.20, in funds 
available to pay shipper’s proceeds; 


(c) As of July 31, 1968, respondent had outstanding checks 
drawn on his “trustee account” in the amount of $111,991.92, 
cash in such account in the amount of $30,452.03, deposits in 
transit in the amount of $2,342.95, proceeds receivable in the 
amount of $18,044.29, and sale and collection proceeds on hand 
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in the amount of $30,751.14, resulting in a deficiency of 
$30,401.51, in funds available to pay shipper’s proceeds. 


3. Respondent, since March 1, 1968, in the course and conduct 


of his business as a market agency at the stockyard, has sold 
livestock on a commission basis at the stockyard, and, in connec- 
tion therewith, has failed and refused to deposit the proceeds 


received from the sale of such livestock in a separate bank ac- 
count designated as “Custodial Account for Shipper’s Proceeds” 
or by a similar identifying designation. 

4, Respondent, on or about September 18, 1968, after being 
informed of prior inaccurate weighing of livestock for the pur- 
pose of sale at the stockyard and having been given an opportun- 


ity to comply with the Act and its regulations, in the transactions 
referred to in paragraph V of the complaint, sold consigned live- 
stock on a weight basis for a commission at the stockyard, and, 
in connection therewith, (1) weighed the livestock at less than 
their true and correct weights; (2) issued scale tickets and ac- 
counts of sale to the consignors of the livestock on the basis of 
such false weights; and (3) paid the consignors the net proceeds 


for such livestock on the basis of such false weights. 


5. Respondent, in connection with the transactions specified in 
paragraph V of the complaint, prepared and issued accounts of 
sale and scale tickets showing false weights for the livestock as 
specified in said paragraph V. Respondent made copies of such 
documents a part of his books and records. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 


Act (7 U.S.C. 208, 213(a)) and section 201.42 of the regulations 
(9 CFR 201.42). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, and section 201.42(b) of the regulations (9 CFR 
201.42 (b) ). 


By reason of the facts set forth in Finding of Fact 4 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 


Act, supra, and sections 201.49, 201.55 and 201.71 of the regula- 
tions (9 CFR 201.49, 201.55, and 201.71). 
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By reason of the facts set forth in Finding of Fact 5 herein, 
respondent has wilfully violated sections 307 and 312(a) of the 
Act, supra, section 401 of the Act (7 U.S.C. 221), and sections 
201.43(a), 201.46(a), 201.49 of the regulations (9 CFR 201.43 
(a), 201.46(a) and 201.49). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, and complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from (1) failing to deposit 
the proceeds received from the sale of livestock handled on a com- 
mission or agency basis in a separate bank account designated 
as “Custodial Account for Shippers’ Proceeds,” or by similar 
designation and to maintain such account in conformity with the 


provisions of section 201.42 of the regulations (9 CFR 201.42) ; 
(2) weighing livestock at other than true and correct weights; 


(3) issuing scale tickets or accountings to consignors of live- 
stock on the basis of false and incorrect weights; (4) paying the 


consignors of livestock on the basis of false and incorrect weights; 
(5) making entries in respondent’s accounts and records showing 


weights other than the true and correct weights of livestock. 


Respondent shall keep accounts, records, and memoranda that 
fully and correctly disclose all transactions involved in his busi- 
ness, including, inter alia, accounts of sale and scale tickets which 
show the true and correct weight of livestock sold by respondent 


on a weight basis and the true names of the purchasers of such 
livestock. 


Respondent is suspended as a registrant under the Act for a 
period of 20 days. 


This order shall become effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 


parties. 


(No, 12,593) 


In re FoRT DODGE LIVESTOCK AUCTIONS, INC. P&S Docket No. 
4167. Decided July 28, 1969. 


Market agency—Insolvency—Suspension of registration—Consent 
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Respondent is ordered to cease and desist from issuing insufficient funds 
consignment proceeds checks, failing to remit net proceeds promptly to 
consignors, failing to deposit shippers’ proceeds within the prescribed 


time, and failing to maintain properly its account for such proceeds, and 
is suspended as a registrant under the act for a period of 15 days and 
thereafter until no longer insolvent. 


Samuel J. Harris for complainant. 


Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on June 2, 1969, by the 


Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that respondent’s financial condi- 


tion does not meet the requirements of the Act (7 U.S.C. 204), 
and that respondent violated certain provisions of the Act and 


the regulations thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an answer in which it admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the report of 
the Hearing Examiner, and for the purposes of this proceeding 
and for such purposes only, consents to the issuance of a specified 
order with findings of fact and conclusions based on the allega- 


tions of the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Fort Dodge Livestock Auctions, Inc., hereinafter re- 


ferred to as the respondent, is a corporation with its principal 
place of business located at Fort Dodge, Iowa 50501. 


(b) Respondent at all times material herein was: 


(1) Engaged in the business of conducting and operat- 
ing the Fort Dodge Livestock Auctions, Inc. stockyard, Fort 
Dodge, Iowa, a posted stockyard under the Act; 


(2) Engaged in the business of selling livestock in com- 
merce on a commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to sell and buy livestock in commerce. 
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2. Respondent’s current liabilities exceed its current assets. As 
of November 30, 1968, respondent had current liabilities totaling 
$17,307.28, and current assets totaling $15,354.01, resulting in an 
excess of current liabilities over current assets of $1,953.27. As 
of December 31, 1968, respondent had current liabilities totaling 


$9,789.79, and current assets totaling $8,101.25, resulting in an 
excess of current liabilities over current assets of $1,688.54. 


3. Respondent, during the period from November 30, 1968, 
through December 31, 1968, operated as a market agency, in com- 
merce while its current liabilities exceeded its current assets. 

4. Respondent, during the period from December 11, 1968, 
through January 15, 1969, in the 26 transactions set forth in 
paragraph IV of the complaint sold livestock consigned to it for 
sale on a commission basis and in purported payment of the net 
proceeds due the consignors of such livestock, issued checks which 
were returned unpaid by the bank upon which they were drawn 
because of insufficient funds on deposit in the account upon which 
such checks were drawn. 

5. Respondent, in connection with the transactions referred to 
in Finding of Fact 4, failed to remit promptly to the consignors 
the net proceeds derived from the sale of the livestock involved. 


6. Respondent, during the period from December 31, 1968, 
through January 31, 1969, failed to maintain and use properly its 
custodial account for shipper’s proceeds, thereby endangering the 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors of livestock, in that it failed to de- 


posit in its custodial account for shippers’ proceeds, within the 


time prescribed by the regulations, an amount equal to the pro- 
ceeds receivable from sales of livestock at the stockyard. As of 
January 31, 1969, respondent had outstanding checks drawn on 


its custodial account for shippers’ proceeds in the amount of 
$5,019.40 and a bank overdraft in the amount of $74.68. Re- 


spondent had with which to offset such checks and overdraft, no 
deposits in transit and no proceeds receivable, resulting in a de- 


ficiency in the account of $5,094.08. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, it 
is concluded that respondent is insolvent within the meaning of 


the Act (7 U.S.C. 204), and by reason of the facts set forth in 
Findings of Fact 8, 4, 5 and 6, it is concluded that respondent has 
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wilfully violated sections 307 and 312(a) of the Act (7 U.S.C. 
208, 213(a)) and sections 201.40, 201.41, 201.42 and 201.43(a) 
of the regulations thereunder (9 CFR 201.40, 201.41, 201.42, 
201.43 (a) ). Inasmuch as respondent has consented to the issuance 
of the order set forth below and complainant has recommended 
that such order be issued, the order will be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, di- 


rectly or through any corporate or other device, in connection 
with respondent’s operations as a market agency, shall cease and 
desist from: 


(1) Engaging in business as a market agency in commerce 
while its current liabilities exceed its current assets; 

(2) Issuing checks in purported payment of the net proceeds 
derived from the sale of livestock in commerce on a commission 
basis, without having and maintaining sufficient funds on deposit 


in the bank account upon which such checks are drawn to pay 
them when presented ; 


(3) Failing to remit promptly to consignors the net proceeds 
derived from the sale at the stockyard of consigned livestock ; 


(4) Failing to deposit in its custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; and 


(5) Failing to maintain its custodial account for shippers’ 


proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42). 


Respondent is suspended as a registrant under the Act for a 


period of 15 days and thereafter until such time as respondent 


demonstrates that it is no longer insolvent. When respondent 
demonstrates that it is no longer insolvent, a supplemental order 
will be issued in this proceeding terminating this suspension 


after the 15-day period. 


This order shall become effective on the sixth day after service 


thereof upon the respondent and copies hereof shall be served 
upon the parties. 
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(No. 12,594) 


In re CHARLES F. LINSMEIER, d/b/a LINSMEIER LIVESTOCK AUC- 


TION. P&S Docket No, 4166, Decided July 28, 1969. 


Market agency—Shippers’ proceeds account—Suspension 
of registration—Consent 


Respondent is ordered to cease and desist from engaging in business undér 
the act while his current liabilities exceed current assets, failing to 


deposit shippers’ proceeds promptly and failing otherwise to maintain 
properly his account for shippers’ proceeds, is ordered to keep required 
records and is suspended as a registrant under the act for a period of 
30 days. 


Samuel J. Harris for complainant. 
Kenneth 0. Doyle, Menominee, Mich., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on June 2, 1969, by the 
Packers and Stockyards Administration, United States Depart- 


ment of Agriculture, charging that respondent violated certain 


provisions of the Act and the regulations thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and the report of 


the Hearing Examiner, and for the purposes of this proceeding 
and for such purposes only, consents to the issuance of a specified 
order with findings of fact and conclusions based on the allega- 


tions of the complaint. Complainant has recommended that the 
order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Charles F. Linsmeier, hereinafter referred to as the 
respondent, is an individual with his principal place of business 
located at Menominee, Michigan. 


(b) Respondent, at all times material herein, was: 
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(1) Engaged in the business of conducting and operat- 
ing the Linsmeier Livestock Auction stockyard, a posted stock- 
yard under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondent, during the period from January 31, 1969, 


through February 28, 1969, failed to maintain and use properly 
his custodial account for shippers’ proceeds, thereby endangering 
the prompt accounting therefor and payment of the portions 


thereof due the owners or consignors of livestock, in that he 


failed to deposit in his custodial account for shippers’ proceeds 
on or about the third day after the sale of consigned livestock, 


an amount equal to the proceeds receivable from the sale of such 
livestock. 


As of January 31, 1969, respondent had outstanding checks 


drawn on his custodial account for shippers’ proceeds in the 
amount of $15,183.54 and a bank overdraft in the amount of 
$5,555.84. Respondent had with which to offset such checks and 
overdrafts, proceeds on hand in the amount of $1,957.80, result- 


ing in a deficit balance of $18,781.58, 
As of February 28, 1969, respondent had outstanding checks 


drawn on his custodial account for shippers’ proceeds in the 
amount of $14,629.64 and had, with which to offset such checks, 


a cash balance in the account in the amount of $4,889.51, result- 


ing in a deficit balance of $9,740.13. 


3. Respondent during the period from December 31, 1968 
through January 31, 1969, engaged in the business of selling live- 
stock in commerce on a commission basis while his current liabili- 


ties exceeded his current assets. The respondent’s current liabili- 
ties exceeded his current assets by approximately $15,560.16 on 


December 31, 1968, and by approximately $5,563.41 on January 
31, 1969. 


4. Respondent, during the period from on or about January 31, 


1969 through February 28, 1969, in connection with his market 


agency operations under the Act, failed to keep accounts, records 
and memoranda which fully and correctly disclosed all transac- 
tions involved in his business. Respondent, during such period, 











PACKERS AND STOCKYARDS ACT, 1921 
Cite as 28 A.D. 876 


failed to keep (1) a general ledger of accounts showing assets, 
liabilities, income, expenses and net worth or capital; and (2) a 
daily record of all livestock bought or sold. During said period 
respondent issued accounts of sale to consignors which failed to 
show the true and correct names of the purchasers, copies of 
which were retained and became a part of respondent’s records. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, 3 and 
4 herein, it is concluded that respondent has wilfully violated 
sections 307, 312(a) and 401 of the Act (7 U.S.C. 208, 213(a), 
221) and sections 201.40, 201.41, 201.42, 201.43(a) and 201.46 
of the regulations thereunder (9 CFR 201.40, 201.41, 201.42, 
201.43 (a), 201.46). Inasmuch as respondent has consented to the 
issuance of the order set forth below and complainant has recom- 
mended that such order be issued, the order will be issued. 


ORDER 


Respondent, in connection with his livestock operations in 
commerce, shall cease and desist from: 


(1) Engaging in business as a market agency in commerce 
while his current liabilities exceed his current assets; 


(2) Failing to deposit in his custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)) an amount equal to the proceeds 
receivable from the sale of consigned livestock; and 


(3) Failing to maintain his custodial account for shippers’ 
proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42). 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a market agency subject to the Act, including among 
other things: (a) a general ledger of accounts showing assets, 
liabilities, income, expenses and capital or net worth; (b) a daily 
record of all livestock bought and sold; and (c) copies of accounts 
of sale which show the true and correct names of the purchasers 
of consigned livestock. 


Respondent is suspended as a registrant under the Act for a 
period of 30 days. 


J. M. MUCKLEROY et al. 879 
Cite as 28 A.D. 879 


This order shall become effective on the sixth day after service 


upon the respondent. Copies hereof shall be served upon the 
parties. 


(No. 12,595) 


In re J. M. MUCKLEROY and R. L. MUCKLEROY, d/b/a KIRBYVILLE 
AUCTION BARN. P&S Docket No. 4132. Decided July 28, 1969. 


Bonding requirements—Cease and desist—Consent 


Respondents are ordered to cease and desist from engaging in business under 
the act without being bonded therefor. 


Stanley D. Wright for complainant. 
Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on March 20, 1969, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging respondents with violations of the 


bonding provisions of the Act and the regulations thereunder (9 
CFR 201.1 et seq.). 


Respondents filed answers in which they admit the jurisdic- 
tional allegations of the complaint, neither admit nor deny the 
remaining allegations, waive oral hearing and the report of the 
Hearing Examiner and consent to the issuance of a specified 
order, with findings and conclusions, for the purpose of this pro- 
ceeding only, based on the allegations contained in the complaint. 
Respondents are currently complying with the bonding require- 
ments of the Act and regulations and complainant recommends 


that the order consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) J. M. Muckleroy and R. L. Muckleroy, hereinafter re- 
ferred to as the respondents, are partners d/b/a Kirbyville Auc- 
tion Barn, whose address is Kirbyville, Texas 75956. 
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(b) Respondents at all times material herein were: 


(1) Engaged in the business of conducting and operat- 
ing the Kirbyville Auction Barn, stockyard, Kirbyville, Texas, a 
posted stockyard under the Act; 


(2) Engaged in the business of selling livestock in 
commerce on a commission basis; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock in commerce on a commis- 
sion basis. 


2. The surety bonds which respondents maintained to secure 
performance of their market agency obligations under the Act 
were terminated on February 9, 1969. Respondents were notified 
by certified mail on or about January 23, 1969, of such termina- 
tion date and were informed that if they continued their live- 
stock operations without bond coverage, as required under the 
Act and the regulations, they would be in violation of section 312 
of the Act and sections 201.29 and 201.30 of the regulations prom- 
ulgated thereunder. Notwithstanding such notice, respondents, to 
the date of the execution of the complaint, continued to engage in 
the business of a market agency, selling livestock in commerce 
on a commission basis, without filing and maintaining reasonable 
bonds or equivalents thereof, as required under the Act and the 
regulations. 


CONCLUSIONS 


By reason of the facts alleged in Finding of Fact 2, respond- 
ents have wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)), and sections 201.29 and 201.30 of the 
regulations (9 CFR 201.29, 201.30). 





Inasmuch as the complainant has recommended that the order 
consented to by respondents be issued, such order will be issued. 


ORDER 


Respondents shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
the Act and the regulations without filing and maintaining rea- 
sonable bonds or equivalents thereof, as required under the Act 
and the regulations. 
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This order shall become effective on the sixth day after service 
thereof upon the respondents. Copies hereof shall be served upon 
the parties. 


(No. 12,596) 


In re FLOYD URIA, d/b/a URIA AND COMPANY. P&S Docket No. 
3446. Decided July 28, 1969. 


Prior order modified 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended and supplemented (7 U.S.C. 181 et seq.), an order 
was issued on February 17, 1965, which, in part, suspended re- 
spondent as a registrant under the Act until he demonstrates 
that he is no longer insolvent. Complainant has recommended 
that the suspension provision of such order be modified in order 
to permit respondent to obtain employment with City Packing 
Company, Inc., Salmon, Idaho, a packer within the meaning of 
that term as used in the Act. Such employment would be on a 
salary basis as a dealer buying livestock only for slaughter as an 
employee of City Packing Company, Inc. 


Accordingly the suspension provision of the order of February 
17, 1965, is hereby modified so as to provide that respondent is 
suspended as a registrant under the Act until he demonstrates 
that he is no longer insolvent; however, such suspension shall be 
held in abeyance and not become effective so long as respondent 
does not engage in business as a market agency or dealer under 
the Act: Provided, That respondent may engage in business as a 
dealer buying livestock as an employee of City Packing Company, 
Inc., Salmon, Idaho. The order of February 17, 1965, shall remain 
in full force and effect in all other respects. 


Copies hereof shall be served upon the parties. 
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(No. 12,597) 


In re CHESTER OSBORNE. P&S Docket No. 4142. Decided July 29, 
1969. 


Failure to pay—Cease and desist—Default 


Respondent is ordered to cease and desist from issuing insufficient funds 
checks in payment of livestock purchased in commerce and failing to 
pay, when due, the full purchase price of such livestock. 


James S. Krzyminski for complainant. 
Herbert L. Perlman, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


The recommended decision and order of the hearing examiner 


filed June 26, 1969, to which respondent did not file exceptions, 
are adopted as the final decision and order in this proceeding. 


This order shall become effective on the 6th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as. amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed April 17, 1969, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture. Respondent is engaged in busi- 
ness as a dealer within the meaning and subject to the provisions 
of the act and is charged with failing to pay and failing to pay, 
when due, the full purchase price of livestock purchased in com- 
merce and with issuing checks in purported payment for livestock 
purchased in commerce without having sufficient funds on de- 


posit in the bank account on which such checks were drawn, in 
violation of the act and the regulations issued thereunder. A copy 


of the complaint and a copy of the rules of practice were served 
upon respondent April 19, 1969. 
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At the time of service of the complaint, respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing. Notwithstanding such notice, 
respondent has not filed an answer.' On June 24, 1969, complain- 
ant recommended, in effect, that respondent be found to have 
violated the act and the regulations issued thereunder as charged 
and to be ordered to cease and desist from such violations. The 
matter was referred to Herbert L. Perlman, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture, for the preparation of a report without further investiga- 
tion or hearing pursuant to section 202.9(c) of the rules of 
practice. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Chester Osborne, is an individual whose address 
is Route 2, Eads, Colorado. At all times material herein, respond- 
ent was engaged in the business of buying and selling livestock 
in commerce for his own account as a dealer within the meaning 
and subject to the provisions of the act. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce and in purported payment 
therefor issued checks which were returned unpaid by the bank 
upon which they were drawn because respondent did not have 
sufficient funds on deposit in the account upon which such checks 
were drawn. 


Date of 
Purchase No.of Amountof Amount of 
and Check Head Purchase Check Purchased From 
1969 
January 10 59 $2,599.25 $2,599.25 R. P. Lewis & Son 


Auction Company, 

La Junta, Colorado 
January 31 102 2,533.37 2,533.37 " = 2 
February 7 72 3,313.78 3,313.78 " ” " 
February 13 104 5,175.68 5,175.68 McCanless Livestock Co., 

Lamar, Colorado 


1. On April 28, 1969, respondent filed a statement to the effect that he did buy livestock 
and that he is not now, and will not be, buying livestock. Such statement does not constitute 
an answer to the complaint. 








PACKERS AND STOCKYARDS ACT, 1921 
Cite as 28 A.D, 882 


Date of 
Purchase No.of Amountof Amount of 
and Check Head Purchase Check Purchased From 


February 19 13 1,939.94 1,939.94 McKinley-Winter Live- 
stock Commission Co., 
Inc., Dodge City, Kansas 

March 1 28 3,702.67 3,702.67 Limon Livestock Com- 


mission Co., 
Limon, Colorado 


3. In connection with his operations as a dealer, respondent, 
on or about the dates and in the transactions set forth in Finding 
of Fact 2, purchased livestock in commerce and failed to pay, 
when due, the full purchase price of such livestock. Respondent, 


in connection with his operations as a dealer, on or about the 
dates and in the transactions set forth below, purchased livestock 


in commerce and, as of April 16, 1969, had failed to pay for such 
livestock, as follows: 


Date of No.of Amount of Amount 
Purchase Head Purchase Unpaid Purchased From 
1969 


February 13 104 $5,175.68 $5,175.68 McCanless Livestock Co., 


Lamar, Colorado 
February 19 13 1,939.94 1,939.94 McKinley-Winter Live- 
stock Commission Co., 


Inc., Dodge City, Kansas 
March 1 28 3,702.67 846.46 Limon Livestock 


Commission Co., 
Limon, Colorado 


PROPOSED CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2, respond- 
ent violated section 312(a) of the act (7 U.S.C. 213(a)). See, 
e.g., In re Floyd Dunlap, 27 A.D. 1211 (1968); In re Curtis F. 
Johnson, 26 A.D, 1271 (1967). Respondent also violated such 
section of the act and section 201.43(b) of the regulations issued 
thereunder (9 CFR 201.43(b)) by reason of the facts set forth 
in Finding of Fact 3. See, e.g., In re Floyd Dunlap, supra; In re 


Sam Barker, 26 A.D. 1084 (1967). Respondent should be ordered 


to cease and desist from such violations, as recommended by 
complainant. 
PROPOSED ORDER 


Respondent shall cease and desist from: 


(1) issuing checks in payment for livestock purchased in com- 
merce without having and maintaining sufficient funds on de- 
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posit in the bank account upon which they are drawn to pay such 
checks; and 


(2) failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


(No. 12,598) 


In re W. H. BIGHAM. P&S Docket No. 4147. Decided July 29, 
1969. 


Bonding requirements—Suspension of registration 


Respondent is ordered to cease and desist from engaging in business under 
the act without being bonded therefor and is suspended as a registrant 
under the act until bonded as required. 

Samuel J. Harris for complainant. 

Respondent pro se. 
Herbert L. Perlman, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), respondent, a registered dealer under the act, is charged 
with operating as a dealer without the filing and maintaining of 
a bond as required by the act and the regulations. Respondent 
submitted a letter by way of answer in which he admitted the 
allegations of the complaint. 


Hearing Examiner Herbert L. Perlman issued a recommended 
decision to the effect that respondent had violated the act and 
regulations as charged. He proposed a cease and desist order and 
an order suspending respondent as a registered dealer under the 
act until the required bond is filed. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The 


order shall become effective on the 6th day after a copy is served 
upon respondent. Copies hereof shall be served on the parties. 
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HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 


yards Act, 1921, as amended and supplemented (7 U.S.C. 181 


et seq.), instituted by a complaint filed April 30, 1969, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture. Respondent is registered with 


the Secretary under the act as a dealer and is charged with engag- 


ing in business as a dealer, buying and selling livestock in com- 
merce for his own account, without filing and maintaining a 
reasonable bond or its equivalent as required by the act and the 
regulations issued thereunder. A copy of the complaint and a copy 


of the rules of practice were served upon respondent May 3, 1969. 


On May 16, 1969, respondent filed an answer in which, in 
effect, he admitted the material allegations of fact set forth in 
the complaint. On June 24, 1969, complainant recommended, in 


effect, that respondent be found to have violated the act and the 


regulations issued thereunder as charged, be ordered to cease 
and desist from such violation, and be suspended as a registrant 
under the act until he fully complies with the bonding require- 
ments of the act and regulations issued thereunder. The matter 


was referred to Herbert L. Perlman, Hearing Examiner, Office 


of Hearing Examiners, United States Department of Agriculture, 


for the preparation of a report without further investigation or 
hearing pursuant to section 202.9(c) of the rules of practice (9 
CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. Respondent, W. H. Bigham, is an individual whose address 
is St. John, Kansas. At all times material herein, respondent was 
engaged in the business of buying and selling livestock in com- 
merce for his own account and registered with the Secretary 
under the act as a dealer to buy and sell livestock in commerce. 

2. The surety bond which respondent maintained to secure the 
performance of his dealer obligations under the act terminated 
November 15, 1968. Respondent was notified on or about October 


28, 1968 of such termination date and was informed that if he 


continued his livestock operations after November 15, 1968, 
without bond coverage, as required under the act and the regula- 
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tions, he would be in violation thereof. Notwithstanding such 
notice, respondent has continued to engage in the business of a 
dealer, buying and selling livestock in commerce for his own ac- 


count, without filing and maintaining a reasonable bond or its 
equivalent. 


PROPOSED CONCLUSIONS 
Respondent’s operation in business as a dealer under the act 


without a reasonable bond or its equivalent, as set forth in Find- 


ing of Fact 2, constitutes a violation of section 312(a) of the act 


(7 U.S.C. 218(a)) and sections 201.29 and 201.30 of the regula- 
tions issued thereunder (9 CFR 201.29 and 201.30). See, e.g., 
In re W. O. Steen, 16 A.D. 125 (1957) ; In re Ray York, 20 A.D. 


1112 (1961); In re Marvin Bynum, 22 A.D, 1082 (1968). Also, 


such violation was willful, especially in view of respondent’s ad- 
mission in his answer that he was negligent in acquiring a bond. 
Cf. e.g., Goodman v. Benson, 286 F.2d 896, 900 (7th Cir. 1961); 
Eastern Produce Co., Inc v. Benson, 278 F.2d 606 (8rd Cir. 1960). 
See also Capitol Packing Company et al. v. United States, 350 
F.2d 67 (10th Cir. 1965). Respondent should be ordered to cease 


and desist from the violation found herein and should be sus- 
pended as a registrant under the act until he complies fully with 
the bonding requirements of the act and the regulations issued 


thereunder, as recommended by complainant. 


PROPOSED ORDER 
Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 


the act and the regulations without filing and maintaining a 


reasonable bond or its equivalent, as required under the act and 
the regulations issued thereunder. 


Respondent is suspended as a registrant under the act until he 


complies fully with the bonding requirements of the act and the 


regulations. When respondent has complied with such require- 


ments, a supplementary order will be issued in this proceeding 
terminating this suspension. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
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(No. 12,599) 


DOROTHY KRISE v. FLYNN COMMISSION COMPANY. P&S Docket 
No. 4107. Order issued July 8, 1969. 


In re Sioux CiTy STOCK YARDS RULE 18. Decided January 14, 
1969. 


Final Order 


Decision by Donald A. Campbell, Administrator, Packers and 
Stockyards Administration. 


PRELIMINARY STATEMENT 


This is a proceeding under Section 202.3(b) of the Rules of 
Practice Governing Proceedings Under the Packers and Stock- 
yards Act (9 CFR 202.3(b)), instituted by a complaint made on 
September 3, 1968, by the Sioux City Live Stock Exchange, Sioux 
City, Iowa, to which was attached a petition signed by 20 selling 
firms (market agencies) hereinafter sometimes referred to as 
the complainants operating on the Sioux City Stock Yards charg- 


ing that a rule proposed by the Sioux City Stock Yards Division 
of United Stockyards Corporation (hereinafter sometimes re- 


ferred to as the stockyard company or the respondent) is not 
just, is discriminatory, and will work a hardship on the selling 
firms. 


The rule in question was issued by respondent as a proposed 
supplement No. 3 to its tariff No. 19 to be effective on September 
30, 1968. Supplement No. 3 adds a new item numbered 18 (herein- 
after referred to as Rule 18) to the rules and regulations of re- 
spondent. Rule 18 provides as follows: 

Each market agency registered to sell livestock on a com- 
mission basis on this market shall provide all selling services 
required for each species of livestock which it solicits or 
receives for sale, including a full time skilled salesman for 
each species. No market agency shall employ, accept or 
utilize the services of any livestock salesman employed by 
or performing services for any other market agency or 
dealer. 


By notice dated September 26, 1968, the respondent extended 
the effective date of Rule 18 for 30 days. On October 15, the re- 


et 
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spondent extended the effective date of Rule 18 for an additional 
30 days; by notice dated November 22, 1968, the respondent ex- 
tended the effective date until December 30, 1968; and by notice 
dated December 27, 1968, the respondent extended the effective 
date until January 27, 1969. 


A copy of the complaint made by the Sioux City Live Stock 
Exchange and the petition of the 20 selling agencies was served 
on the respondent on September 26, 1968. Respondent filed an 
answer in which it generally denied the allegations of the com- 
plaint. Both the complainants and respondent requested an oral 
hearing. 


The Administrator thereafter caused an investigation to be 
instituted to determine whether Rule 18 will violate the Packers 
and Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.) 
(hereinafter referred to as the Act), or the regulations issued 
thereunder (9 CFR 201.1 et seq.) (hereinafter referred to as the 
regulations), or orders of the Secretary issued pursuant to the 
Act and regulations. All interested persons were given an op- 
portunity to present views and evidence with respect to the mat- 
ter. Notice of an oral public hearing with respect to the matter, 
to commence at 10:00 a.m. on October 14, 1968, in Sioux City, 
Iowa, was given to the parties on October 3, 1968, and notice of 
such hearing was also published in the Federal Register on 
October 5, 1968 (33 F.R. 14983). 


The hearing was held before John J. Curry, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture, at Sioux City, Iowa, on October 14 and 15, 1968. At the 
hearing, complainants were represented by William Rawlings, 
Attorney at Law, 503 Toy Bank Building, Sioux City, Iowa, and 
respondent was represented by Charles R. Wolle, Attorney at 
Law, 1109 Badgerow Building, Sioux City, Iowa. Mr. Ronald D. 
Cipolla, Office of the General Counsel, United States Department 
of Agriculture, appeared for the Packers and Stockyards Admin- 
istration to assist in the development of a clear and concise record 
of the views of any interested party who might appear. 


As provided in the Notice of Hearing, in addition to the com- 
plaint concerning Rule 18, the hearing covered the complaint of 
LaFleur Bros. Co., Inc., with respect to the issuance of Rule 17 


contained in supplement 2 to tariff 19 of the respondent. (A 
separate order has been issued regarding Rule 17.) The tran- 
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script of testimony consists of 443 pages. Complainants intro- 
duced 9 exhibits and the respondent introduced 16. It was stipu- 
lated by the parties at the hearing that “any of the testimony 
and any evidence presented at the hearing may be considered as 
to either of the regulations proposed by the Sioux City Stock 
Yards Company to which complaint has been made and filed inso- 
far as material to the issue or issues on either regulation” (Tr. 


7). After the hearing, the parties filed briefs. 


FINDINGS OF FACT 


1. The Sioux City Live Stock Exchange is a nonprofit, non- 
stock Iowa corporation whose principal office is located in the 
Exchange Building, Sioux City, Iowa. The general purposes and 


nature of the business transacted by the corporation are the 


maintenance of a Live Stock Exchange, composed of persons en- 
gaged in receiving, handling and distributing livestock at the 
Sioux City market (Articles of Re-Incorporation of the Sioux 
City Live Stock Exchange, Article II]). There are 152 members 


of the Exchange (Tr. 187). The membership of the Exchange is 


composed of commission firms selling livestock (market agencies), 
order buyers, dealers, and owners and employees of those firms. 
Of the 24 firms registered under the Act to sell livestock on a 
commission basis at the Sioux City Stock Yards, Sioux City, 
Iowa, 20 of the firms are members of the Exchange. One of the 
member selling agencies, Mid-West Livestock Commission Co., 
is not a complainant herein (Complaint; Tr. 137-153). 

2. The Sioux City Stock Yards, Sioux City, Iowa (hereinafter 
sometimes referred to'as the stockyard), is a posted stockyard 


under the Packers and Stockyards Act, i.e., it has been determined 
to be subject to the jurisdiction of the Secretary of Agriculture 
under the Packers and Stockyards Act, 1921. Respondent, the 
Sioux City Stock Yards Division of United Stockyards Corpora- 
tion, owns and operates the stockyard (Tr. 61-2, 344-349). The 


stockyard is a “termina]” market where )ivestock is sold by 


private treaty as distinguished from an auction market where 
livestock is sold by auction. 


3. (a) The respondent provides the basic facilities for the 


receiving, sorting, selling, weighing, holding, delivery and ship- 
ment of livestock. For these services respondent receives pay- 
ment in the form of “yardage” from livestock producers that 
consign their livestock to selling agencies on the stockyard. The 








SIOUX CITY STOCK YARDS RULE 18 891 
Cite as 28 A.D. 888 





selling agencies collect the yardage fees from the livestock pro- 
ducers and in turn pay the yardage to the respondent (Tr. 61-62, 


320-347, 403-406; 9 CFR 201.17(b) ). 


(b) The commission firms selling livestock at the stockyard 
are the selling arm of the respondent. The respondent provides 
pen space for the selling agencies in which they sell the producer’s 
livestock. The respondent does not charge the selling agencies 
for use of the pen space, but is dependent upon the income gene- 


rated by the selling agencies in obtaining consignments of live- 


stock to the stockyard. As a general rule the respondent’s man- 
ager will review the pen assignments of the selling agencies on an 
annual basis. Adjustments in pen space assignments are made on 
the basis of the amount of business each selling agency has 


brought into the stockyard during the preceding year (Tr. 61- 
62, 234, 238, 279-280, 347; 9 CFR 201.79(b); Hearings Before 


the Subcommittee on Livestock and Grains of the Committee on 
Agriculture, House of Representatives, 90th Cong., 1st Sess., on 


H.R. 6231, p. 8). 


(c) The selling agencies receive a commission fee from the 


livestock consignor for their services as agents in the selling of 
the consignor’s livestock. The selling agencies collect from the 
buyers for the sale of livestock. An accounting is issued to each 


livestock consignor containing the names of the buyers of his 


livestock, the weight of the livestock, the prices for which it sold, 


the yardage and commission fees and any other authorized 
charges which were deducted from the gross proceeds. A net 
proceeds check is issued by the selling agency and given to the 


consignor along with his account of sale (Tr. 228, 230, 234-236, 
279-280; 9 CFR 201.43 (a) ). 


(d) Selling agency rates are, in part, based on reasonable 
operating expenses of the firms. Selling agencies incur solicita- 
tion and appraisal expenses in traveling to the livestock pro- 
ducer’s farm or ranch to provide the producer with expert knowl- 
edge cn production and marketing. Solicitation at the farm is 
very important in building and maintaining livestock receipts 
at a stockyard. Appraising sheep at the farm to determine 
whether they are ready to market is more difficult than appraising 
cattle or hogs, because sheep appraisa) includes feeling the sheep 
as well as looking at them. An amount is included in the selling 
commission to compensate the selling agency for solicitation and 
appraisal activities. Appraisal work, price information and sales 
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advice given at the farm is a very important service to pro- 
ducers (Tr. 102-104, 177, 212, 221, 229-230, 243-246, 261, 278- 
279, 297-298, 312). 


(e) Buyers at the stockyard include packer employees, 
dealer speculators, and buyer agents (order buyers) representing 
off-market principals. The respondent provides holding pens for 
the buyers’ purchases. Dealer speculators may have pen space 
assigned to them for their use in conducting their businesses. Pen 


space assigned for this purpose is normally separated from the 
sales pens assigned to the selling agencies (Tr. 61, 187-188, 280, 
284, 288, 347; 9 CFR 201.79(b)). 


(f) Office space is available to the selling agencies and other 
firms doing business at the stockyard in the exchange building. 
The building is owned by the respondent and a rental fee is 
charged the occupants of the offices (Tr. 345-346, 373, 388). 


(g) The respondent has the responsibility for providing 
facilities for watering and feeding livestock and for making feed 
available. In addition, the respondent provides personnel to re- 


ceive, weigh, deliver, and ship livestock (Tr. 61-62, 345-346, 354). 


4. The four commission firms operating at the Sioux City 
stockyard which have sheep salesmen sell their own customers’ 
sheep, as well as the sheep handled for other firms on a split 
commission basis. Generally, selling firms which have sheep sales- 
men do not do solicitation work with respect to customers of 
other firms and they do relatively little sheep appraisal work at 
the farm for customers of other commission firms. Generally, the 
commission firms which do not have a sheep salesman do rela- 
tively little sheep appraisal work at the farm for their own 
customers and those sheep customers receive much less service 
at the farm than those who consign sheep directly to firms with 
sheep salesmen (Tr. 69-71, 79, 177, 298-210, 220-221, 278-286, 
290-301, 305-309, 312-314, 361-362, 426). 


5. Prior to the promulgation of Rule 18 by the stockyard com- 
pany the rule was discussed with representatives of the selling 
agencies and the Secretary of the Live Stock Exchange (S.Y. Ex. 
16; Tr. 127-130, 148, 160-166, 192, 357, 397-398). The rule was 
initially approved by the Secretary of the Live Stock Exchange 
and the Stockyard Committee of the Exchange. It was then unan- 
imously approved by the Board of Directors of the Exchange 
(Tr. 128, 142-144, 160-174, 179-180, 347, 355, 357-358, 360-361, 
397-398). The Board of Directors of the Exchange includes five 
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selling agencies, or one-fourth of the selling agencies in the Ex- 
change (Tr. 137, 161). The Exchange later opposed the rule (Tr. 
143, 169-170, 172). Rule 18 was originally issued on July 1, 1968, 
to be effective August 5, 1968. It was withdrawn by the respond- 


ent and later reissued on August 29, 1968, to be effective Sep- 
tember 30, 1968 (Tr. 172, 358). Respondent has postponed the 
effective date until January 27, 1969. The complaint herein was 


filed when the rule was reissued (complaint). 


6. At the time of the complaint herein, 24 selling agencies 
were registered to sell sheep at the stockyard. Only four of the 


selling agencies employed full-time sheep salesmen. The other 20 
firms turned the sheep over to one of the four firms with sales- 
men to sell on a split commission basis (Tr. 143, 153). The per- 
centage of the commission which goes to each firm is subject to 
individual negotiation. Generally, the firm which sells the live- 
stock receives 60% of the commission and the firm to which the 
sheep are consigned receives the balance (Tr. 68, 139, 219, 307). 


7. The Sioux City Live Stock Exchange has a rule prohibiting 
its members from selling cattle or hogs on a split commission 


basis, 7.e., it prohibits its members from turning cattle or hogs 
over to another commission firm to sell (Tr. 139-140, 186). 


8. The St. Louis National Stock Yards Company issued the 
following rule on July 12, 1966, effective November 1, 1966 (S.Y. 
Ex. 15; Tr. 356, 372, 384) : 


Each market agency shall have at least one skilled salesman 
for each species of livestock, which it is registered to sell on 
this market and which it accepts on a commission basis, and 
provide all selling services required. No market agency shall 
re-consign any livestock consigned to it for sale, which 
species it is registered to sell, to another market agency nor 
shall any market agency employ, accept or utilize the services 
of any livestock salesman employed by or performing ser- 
vices for any other market agency. 


9. At the Sioux Falls Stock Yard, the closest competing termi- 
nal stockyard to Sioux City, eight of the nine commission firms 
handling sheep have their own sheep salesmen (Tr. 362). 


10. The trend in livestock marketing since the 1920’s has been 
toward the buying of hogs by packers direct from producers at 
plants or buying stations (Tr. 61). During the past 15 years, 
a trend toward direct buying of cattle and sheep by packers has 
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developed. Packers now buy 53.1% of their cattle, 65.7% of 
their hogs, and 64.8% of their sheep direct (Tr. 63, 349, 356; 
P&S Resume, Vol. VI, No. 10, Table 2). 


During the same period there has been a decentralization of 
the packing industry and the growth of auction markets. De- 
centralization has had an adverse effect on the volume of live- 
stock handled at terminal stockyards. There is hardly a terminal 
stockyard in the country that has not experienced a substantial 
decline in receipts over the past 20 years (Tr. 64). 


11. Cudahy Packing Company stopped slaughtering sheep at 
Sioux City in 1954; Swift & Co. stopped slaughtering sheep at 
Sioux City in 1958; Armour & Co. stopped slaughtering sheep at 
Sioux City in 1963. At present, there is no sheep slaughterer 
physically located at Sioux City (Tr. 196-197; Annual reports of 
packers to the Packers and Stockyards Administration). 


12. The following table shows the number of sheep and lambs 
on farms for the years 1953 through 1967 for the States of Minn- 
esota, Iowa, South Dakota, and Nebraska; totals for the four 
States; and totals for the United States.! 


(Number of Head of Sheep and Lambs, in Thousands) 


Percent 
Total 4 United 4 States 
Year Minn. Iowa S.Dak. Nebr. States States of Total 


1953 765 903 920 220 2,808 27,593 10.2 
1954 750 894 966 233 2,843 27,079 10.5 
1955 750 885 1,058 261 2,954 27,137 10.9 
1956 720 876 1,111 242 2,949 26,890 11.0 
1957 713 937 1,199 273 3,122 26,348 11.8 
1958 713 1,078 1,349 308 3,448 27,167 12.7 
1959 749 1,132 1,477 357 3,715 28,108 13.2 
1960 771 1,143 1,521 375 3,810 28,849 13.2 


1961 817 1,120 1,574 368 3,879 28,320 13.7 
1962 776 1,064 1,445 346 3,631 26,719 13.6 


1963 680 918 1,435 308 3,341 25,122 13.3 
1964 605 881 1,322 283 3,091 23,455 13.2 
1965 563 890 1,234 283 2,970 21,843 13.6 
1966 540 810 1,202 283 2,835 21,456 13.2 
1967 513 745 1,178 269 2,705 20,661 13.1 
1968 441 685 1,096 253 2,475 19,184 12.9 


1. Stockyard Exhibit 6, as revised. The statistics contained in stockyard exhibit 6 were 
taken from U.S. Department of Agriculture Market Statistics for the years shown in the 
exhibit. Revised estimetes covering the years 1955 through 1960 were later issued in Statisti- 
cal Bulletin 278, February 1°61, and for the years 1961 through 1965 in Statistical Bulletin 
No. 389, February 1967, published by the Statistical Reporting Service of the U.S. Depart- 
ment of Agriculture. The revisions take into consideration the 1959 and 1964 Census of Agri- 
culture and other information, such as year to year changes in numbers assessed for taxation. 
This table uses the revised estimates. 
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13. The following table shows the sheep and lambs on farms 
for the years 1953 through 1967 for the States of Minnesota, 
Iowa, South Dakota, and Nebraska; the salable receipts at the 


Sioux City Stock Yards and the Sioux Falls Stock Yards; and 


the percent each stockyard’s salable receipts are of the totals for 
the four States: 


Comparision of Salable Receipts Between Sioux City 
and Sioux Falls and Sheep Production in 4-State Area 


Sheep & Lambs Sioux Sioux 
on Farms — Salable City’s Salable Falls’ 

Minnesota, Receipts Percent Receipts Percent 

Towa, South Sioux of Four Sioux of Four 

Year Dakota, Nebraska' City? States? Falls? States’ 

(000) (000) Percent (000) Percent 
1953 2808 411 14.6 196 7.0 
1954 2843 425 14.9 199 7.0 
1955 2954 421 14.3 210 fe 
1956 2949 372 12.6 196 6.6 
1957 3122 334 10.7 187 6.0 
1958 3448 344 10.0 221 6.4 
1959 3715 473 12.7 342 9.2 
1960 38810 447 11.7 379 9.9 
1961 3879 432 11.1 484 12.5 
1962 3631 357 9.8 445 12.3 
1963 3341 350 10.5 425 12.7 
1964 8091 305 9.9 449 14.5 
1965 2970 246 8.3 373 12.6 
1966 2835 242 8.5 397 14.0 
1967 2705 216 8.0 410 15.2 


14. The following table shows the cattle and hogs on farms 
for the years 1953 through 1967 for the States of Minnesota, 
Iowa, South Dakota, and Nebraska; the Sioux City Stockyards 
salable receipts of cattle and hogs; and the percent Sioux City’s 
salable receipts are of the totals for the four States. 


Comparison of Cattle and Hogs on Farms in 4-State 
Area With Salable Cattle and Hogs Receipts, Sioux 
City Stock Yards, 1953-1967 


l. Stockyard Ex. 6, as revised. 
2. Stockyard Ex. 10. 
3. The percentages are computed. 
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15. The following table shows the salable receipts of sheep by 
the 24 selling firms at Sioux City (Comp. Ex. 3) ! 


Salable Receipts of Sheep at Sioux City 


Firm 
Producers Comm. 
Wagner, G. & A. 
Midwest L. Stock 
Sioux City Live 
Rice Brothers 
Steele-Siman 
Wood Brothers 
P. H. and Raby 
Long & Hansen 
Johnson-Hempstead 
Fr. E. Scott 
Gehan Comm. 
Swanson, G. & C. 
Lee Livestock 
Brown, G. & F. 
Farmers Union 
Waitt & Hruska 
Ingwersen Bros. 
Great Northwest 
Progressive Farmers 
Siouxland Comm. 
Flynn Comm. 
Hudson-Coe 
Voils Sheep Agency 


Sioux City 

Year Cattle Hogs 

(000) (000) 
1953 1271 1737 
1954 1345 1650 
1955 1319 1889 
1956 1323 1619 
1957 1301 1368 
1958 1500 1664 
1959 1585 2188 
1960 1497 1862 


1967 1966 
76960 78322 
10728 12382 
34681 44596 
805 701 
7606 7946 
5461 5966 
965 662 
633 320 
562 1160 
1335 1324 
1103 1097 
513 239 
749 492 
842 914 
554 627 
14197 19455 
360 488 
511 580 
884 645 
1081 1149 
358 517 
351 406 
483 766 
46536 51964 
208258 232778 


1965 
74463 
15265 
49596 

737 
8125 
18633 
792 
324 
935 
952 
1489 
525 
562 
954 
1604 
22224 
784 
657 
744 
1695 
346 
314 
746 
39929 


1964 
85454 
57554 
59048 

1251 
12390 
25466 

687 
314 

1979 

1275 
12909 

264 
523 
1205 
742 
33323 

2103 

1018 

1365 

2049 

257 
385 
815 


242395 290795 


16. The following table shows the salable receipts of cattle and 
hogs at the Sioux City Stock Yards and at the Sioux Falls Stock 


Yards for the years 1953 through 1967: ! 
Salable Cattle and Hogs Receipts 


Sioux Falls 


Cattle 

(000) 
380 
403 
458 
435 
426 
455 
446 
439 


1963 
90055 
92402 
53769 

1150 
19474 
22690 

1212 

482 

1785 

1998 

1394 

518 
492 
1397 
411 
34263 
905 

1117 

1334 

2573 

339 
676 
791 


331227 


1962 
90025 
84755 
51166 

953 
24161 
25325 

2209 
600 
1965 
1757 
2785 
682 
975 
1444 
861 
33616 
1949 
1190 
2556 
3441 

332 

728 

972 


334447 


Hogs 
(000) 
671 
710 
886 
806 
742 
846 
1038 
804 


1. There is a discrepancy between the figures in Complainant’s Exhibit 3 and Stockyard 
Ex. 13 which is unresolved in the record. Inasmuch as the discrepancy does not materially 
affect our conclusions, we are setting forth the figures from Complainants’ Ex. 3 only. 

1, Salable Receipts of Livestock at Specified Markets, In Order of Volume, 
Livestock Division, C&MS, USDA. 





1953-1967, 
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Sioux City Sioux Falls 
Year Cattle Hogs Cattle Hogs 
1961 1519 1919 460 871 
1962 1474 1988 489 924 
1963 1296 2028 470 904 
1964 1369 1975 542 866 
1965 1341 1679 547 738 
1966 1231 1748 529 804 
1967 1150 1844 533 835 
CONCLUSIONS 


A terminal stockyard consists of pens, buildings and other 
facilities for the purchase and sale of livestock. The stockyard 
owner provides the land, building and facilities. In the case of 
the Sioux City Stock Yards, the respondent has several million 
dollars invested (Tr. 345). The stockyard owner receives his 
revenue from the livestock which are sold at the stockyard. 


The actual selling of the livestock at a terminal stockyard is 
done by commission firms (referred to as market agencies or 
selling agencies). The selling is by private treaty under which 
the salesman takes a buyer into a pen and negotiates a sale. If 
there is no agreement as to price, the salesman selects another 
buyer until the livestock are sold.? 


The “stockyard owner provides free pen space to these com- 
mission firms and the stockyard owner’s revenue is dependent 
upon the yardage charges collected upon the livestock sold by 
these commission firms. The commission firms at a terminal 
market are, in effect, the selling arm of the stockyard. The stock- 
yard company’s existence is largely dependent upon the ability 
of the commission firms at the stockyard to obtain consignments 
to the market” (Hearings before the Subcommittee on Livestock 
and Grains of the Committee on Agriculture, House of Repre- 
sentatives, 90th Cong., 1st Sess., on H.R. 6231, p. 8). 


I. Stockyard owner’s right to regulate stockyard. 


The owner of a terminal stockyard has the right and responsi- 
bility, by virtue of his ownership of the property, to exercise 
just, reasonable, and nondiscriminatory management control 
over the stockyard and the persons operating thereon. He can 
require persons engaging in business on the stockyard to conduct 
their operations in a manner which will foster, preserve, and in- 


2. Auction sales are also conducted at many terminal stockyards. 
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sure an efficient, competitive public market. The Packers and 
Stockyards Act does not deprive a stockyard owner of this right 
and responsibility. A stockyard owner’s regulations must not, of 
course, be inconsistent with the Packers and Stockyards Act and 
the regulations promulgated thereunder. 


In Carnes v. St. Paul Union Stockyards Co., 205 N.W. 630, 
632 (Minn. 1925), the court recognized that a stockyard owner 
has “a legitimate interest to protect, in that it is the owner of 
the stockyards and responsible for their efficient management 
and proper use, particularly by local market agencies, it has 
liberty of action much wider than that of a third party having 
no such interest or duty in the premises, and a discretion of 
management not lightly to be interfered with by the judiciary, 
who have none of the regulatory and administrative power, 
legislative in origin, which has been assigned by Congress to the 
Secretary of Agriculture.” See, also, Carnes v. St. Paul Union 
Stockyards Co., 221 N.W. 20 (Minn., 1928) ; Gilbert R. Smith v. 
Union Stockyards Company, 9 Agriculture Decisions 588 (1950) ; 
and Flynn v. Kansas City Stockyards Co., 12 Agriculture Deci- 
sions 14 (1953). 


In Ft. Worth Stockyard v. Brown, 161 S.W. 2d 549, 554 (Texas, 
1942), the court held that a plaintiff stockyard owner is not pre- 
cluded “from determining who may and who may not transact 
business on its premises. This we believe to be true even though 
plaintiff’s business is of general public nature.” 


In Houfburg v. Kansas City Stockyards Co. of Maine, 283 S.W. 
2d 539, 544 (Missouri, 1955), the court held that a “stockyard 
company is not granted a franchise by the state or federal govern- 
ment and it does not necessarily have a monopoly,” and that 
subject “‘to reasonable regulation, the right to control and conduct 
the business of a stockyards company remains in the company 
just as it did before the enactment of the [Packers and Stock- 
yards] Act.” 


In Acker v. United States, 12 F. Supp. 776, 779 (N.D. IIL, 
1935), affirmed 298 U.S. 426, the court stated that although a 
stockyard is “subject to reasonable regulation in the public in- 
terest, the management and right to control the policy of a busi- 
ness affected with a public interest belong to its owners.” 


The right of a stockyard owner to manage and regulate his 
stockyard is recognized in the regulations and policy statements 
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issued by the Packers and Stockyards Administration. Specifical- 
ly, section 203.8 of the policy statements issued by the Packers 
and Stockyards Administration provides as follows (9 CFR 
203.8) : 


(b) The Packers and Stockyards Administration encourages 
stockyard owners and market agencies to make innovations 
and to establish and enforce regulations which foster efficient 
and competitive livestock markets. Section 201.4 of the 
regulations under the Packers and Stockyards Act (§ 201.4 
of this chapter) emphasizes the importance of self-regulation 
by the livestock industry. It provides for the “legitimate ap- 
plication or enforcement of any valid bylaw, rule or regula- 
tion, or requirement of any exchange, association, or other 
organization, or any other valid law, rule or regulation, or 
requirement to which any packer, stockyard owner, market 
agency, dealer, or licensee shall be subject which is not in- 
consistent or in conflict with the act and these regulations.” 


(c) The livestock industry is in a constant state of transi- 
tion. Rapid changes in the industry require a continual ap- 
praisal by stockyard owners and market agencies of their 
regulations, practices, facilities, and services to meet the 
demands of the changing industry and to insure improved, 
efficient services for market patrons. 


(d) Livestock owners today have many alternative methods 
of buying and selling livestock which were not available at 
the time the Packers and Stockyards Act became law. Termi- 
nal livestock markets and auction markets compete with each 
other as well as other marketing channels, and stockyard 
owners and market agencies must continually seek ways to 
improve services and facilities offered to livestock owners. 
Subject to reasonable regulation, the right to control and 
conduct the business of a public stockyard remains in the 
stockyard company, and the right to impose reasonable re- 
quirements on its members remains in the livestock ex- 
changes. The Packers and Stockyards Act, 1921, does not 
abridge the right of the stockyard owner and livestock ex- 
change to conduct their businesses and to establish and en- 
force regulations and practices not in conflict with the pur- 
poses of the law. 


The authority of a stockyard owner to manage and regulate 
his stockyard and the persons operating thereon was recognized 
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in an amendment to the Packers and Stockyards Act enacted on 
July 31, 1968 (P.L. 90-446, 90th Congress). This legislation 
amends section 307 of the Packers and Stockyards Act by adding 
a new paragraph (b) as follows: 


(b) It shall be the responsibility and right of every stock- 
yard owner to manage and regulate his stockyard in a just, 
reasonable, and nondiscriminatory manner, to prescribe rules 
and regulations and to require those persons engaging in or 
attempting to engage in the purchase, sale, or solicitation 
of livestock at such stockyard to conduct their operations in 
a manner which will foster, preserve, or insure an efficient, 
competitive public market. 


In its report issued in June 1966, the National Commission on 
Food Marketing recommended an amendment, if necessary, to 
the Packers and Stockyards Act in order to make clear the au- 


thority of stockyard owners to manage their stockyards. The re- 
port states, p. 108: 


Terminal markets for livestock are still the focal points of 
livestock trading in many areas, play an important role in all 
pricing, and are especially important sales outlets for smaller 
producers. In order that these markets have every opportun- 
ity to serve the changing needs of the livestock industry, and 
in view of increased competition from other marketing 
methods, the Packers and Stockyards Act should be adminis- 
tered, and if necessary amended, to give stockyard owners 
and marketing agencies the greatest flexibility and control: 
over their operations consistent with protecting the interests 
of buyers and sellers. 


The legislative history of the amendment of section 307 hv 
Act of July 31, 1968, demonstrates that it was a “clarifyins | 
amendment, i.e., that the stockyard owners already had Lb: 
power to manage and control their market facilities andi 
persons operating thereon, but that clarifying legislation ~~ 
recommended and enacted inasmuch as there was a questi: | °° 
to the precise extent of their authority (see Hearings befor:= +: 
Subcommittee on Livestock and Grains of the Committee on Ag ° 
culture, House of Representatives, 90th Cong., 1st Sess., on E.? 
6231, pp. 9, 138-14; Hearings before a Subcommittee of the Cor 
mittee on Agriculture and Forestry, United States Senate, 90+ 
Cong., 2d Sess., on S. 1149 and H.R. 10673, pp. 8, 10, 16-18, 2¢. 
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23; H. Rep. No. 575, 90th Cong., 1st Sess., pp. 1-9; S. Rep. No. 
1331, 90th Cong., 2d Sess., pp. 1, 4). 


The complainants contend in their brief, pp. 8-10, that although 
the amendatory Act of July 31, 1968, “may technically cover the 
operations at the Sioux City Stock Yards, the [House] committee 
in determining the amendments clearly did not intend the Act 
to apply to the operation at the Sioux City market.” The peti- 
tioners rely on the debate on the floor of the House and the testi- 
mony at the House hearings indicating that the Sioux City Live- 
stock Exchange is a strong and vigorous association of commis- 
sion men doing business at the Sioux City Stock Yards who do 
a good job of policing their own members. (A livestock exchange 
cannot, of course, police nonmembers of the exchange.) State- 
ments on the floor of the House were made that they did not 
need this legislation in Sioux City, that the Sioux City Livestock 
Exchange would not be affected at all by the bill, and that the 
situation in Sioux City would not be changed by the bill in any 
way. 


The testimony at the House hearings on the amendatory legis- 
lation of July 31, 1968, which formed the basis for the statements 
on the floor of the House is as follows (Hearings before the 
Subcommittee on Livestock and Grains of the Committee on Agri- 
culture, House of Representatives, 90th Cong., 1st Sess., on H.R. 
6231, pp. 11-17): 

Mr. Mayne. All right. I notice that on page 3 of your statement, 
the fourth paragraph, you state: 


Some commission firms exert more effort in convincing ship- 
pers and buyers to do business away from the stockyard 
than in getting business to be handled at the stockyard. 


Are you talking now about commission firms that operate with 
their principal place of business the terminal market? 


Mr. Leonard. Yes. 

Mr. Mayne. I wish that you would expand on that a little more. 
I must confess that is news to me that commission men do that. 
The commission men that I know seemed to be very interested 
in trying to preserve and foster the stockyard in Sioux City, for 
example. 


Mr. Leonard. I would like to have Mr. Campbell respond to that 
question. 
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Mr. Mayne. Very well. 


Mr. Campbell. I believe that Sioux City is one of the markets 
where most of the commission firms do exactly as you say. They 
have a strong interest in conducting business on the market, but 
you have other markets where at least some firms do not have 
that same interest of doing most of their business at the public 
market. To use an illustration, we have the Denver stockyards, 
which has disposed entirely of its terminal market activity be- 
cause their receipts went down so fast. The Denver stockyards 
management claims that the reason that they had to close as a 
terminal market, primarily, is due to the fact that so much off- 
market business was done by the commission firms at Denver. 
We hate really to build a case on one particular market, because 
other people would say that other factors entered into it. 


Even if you talked to commission men themselves at some markets 
they would tell you that other commission men really have more 
interest in doing off-market business than market business. 


Mr. Mayne. Well, Mr. Secretary, it is true, is it not, that some 
markets, at least, that is, some terminal markets have strong 
associations of commission men who do a pretty good job of 
policing themselves? 


Mr. Leonard. Right—we do not argue with that. 


Mr. Mayne. Well, now, when that situation exists, in view of a 
long period of policing their own affairs, and avoiding abuses, 
have you given any consideration to this legislation giving some 
recognition to the role that they play, or do you think that it 
should be entirely at the option of the owner? 


Mr. Leonard. Of course one of the problems that you do become 
involved in this area is that commission associations have no 
control over the nonmembers. We feel reasonably confident that 
the stockyard owners are going to operate these facilities on a 
reasonable basis. We would maintain the right to review, to 
prevent any unjust or discriminatory acts. 


Mr. Mayne. Let us take specifically a situation where, as in Sioux 
City, I have always considered it, there is a vigorous livestock 
exchange which has policed its own membership. I may be mis- 
taken on that, but that is the impression I have. The officers that 
the commission men in Sioux City elect to represent them feel 
that they should have something to say about these standards. 
This legislation does not give them any representation at all. 
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Has the Department given consideration to giving them some 
recognition in this procedure? 


Mr. Leonard. We have not considered that in terms of this legis- 
lation. The Sioux City market, as I understand it, is as you 
indicate. They have a very strong association, and it would be 
reasonable to expect that if they felt that the stockyard manage- 
ment was being discriminatory or developing rules which they 
thought were improper or not to their best interests, they would 
ask us to look into the matter with the review powers we would 
suggest be included in the bill. We would, however, expect the 
stockyard owners and the commission firms to work out their 
problems themselves. 


Mr. Mayne. Well is it not true that the stockyard owners have 
already considerable authority as a practical matter? What you 
are trying to do is to spell it out in more detail. 


Mr. Leonard. That is right. 


Mr. Mayne. Looking at it from the standpoint of the commission 
men, many of whom have devoted their entire lives to building 
up their businesses, and which seem to be working properly, I 
think that you could see that they might have some apprehension 
about the law being fortified for one part of the market authority 
and not for another part. Does not that seem to be reasonable in 
their position? 


Mr. Leonard. It is very understandable. I suspect it is the kind 
of a situation that you always run into where you are trying to 
apply rules generally. You make a market where the relationships 
between the owner and the commission firms have always been 
good and where the commission firms seek to make the market 
work. Understandably they would be a little apprehensive, but 
I do not see how this legislation would change that relationship 
significantly. 


* *¢+ * * * 


Mr. Campbell. I believe that ordinarily the stockyard owner 
would allow anyone to do business on the stockyard unless he had 
some real reason for not allowing him on the stockyard. 


To give a few examples, in the past we understand that at one 
stockyard there was a commission firm which consisted of one 
man who spent most of his time painting. He was really a painter. 
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If he ever got a load of livestock to sell, he would run down to 
the stockyard, find out what the prices were, and sell it to the 
first person he could sell it to. 


Another person, we understand, was the tollkeeper on a nearby 
bridge. He did that same thing. 


These are just illustrations of what can go on under the present 
act. And if the stockyard owner knew that was the case, he would 
probably deny to such persons the use of the stockyards because 
they are not really interested in fostering a good livestock market. 


* * * * * 


Mrs. May. One final question, and then I will go through. I just 
want to get some of the things clarified for the record. I think 
that this question is very germane on this subject. You have 
indicated the terminal market at Sioux City is working well. 
Evidently is not having any trouble—am I correct? 


Mr. Leonard. Yes. 


Mrs. May. Under this bill will this hurt their operations as they 
are now being conducted with these commission firms and the 
organizations that are using their stockyards? 


Mr. Leonard. It would be our judgment that it would not damage 
the operation of their stockyards. 


Mrs. May. This is a case, however, where they actually do not 
need the legislation—that has been the present experience. Are 
there other areas that you think this is needed? 


Mr. Leonard. There has been more difficulty, obviously, in places 
other than Sioux City. 


Mrs. May. Is that the reason for this? It is working well there 
in Sioux City. Perhaps in other areas it might not be working 
so well—that the markets are not working as well—their busi- 
ness is declining. Is the main factor, that the owners do not have 
the right to discriminate and pick and choose their commission 
agents is that the main reason or is that just one factor? 


Mr. Leonard. It is very difficult to try to specify why these 
changes occur. As the Congressman indicated, the commission 
merchants there do seek, apparently, to make that market func- 
tion well but to what degree this same rapport does exist in 
other markets you know is very hard to pin down. 
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Mrs. May. That is all, Mr. Chairman. Thank you. 


Mr. Purcell. I have one or two questions, or at least comments. 
The whole object of this proposed amendment, or the bill, if you 
want to call it that, is to give a more businesslike control to the 
owners of the stockyards than they feel they have. This is basic- 
ally a true statement, is it not? 


Mr. Leonard. That is right. 


Mr. Purcell. Then is it not also true that Sioux City and the other 
cities—do you call them river markets—is Sioux City what you 
call a river market? 


Mr. Leonard. Yes. 


Mr. Purcell. The river markets are those that remain strong, 
generally speaking, are they not? 


Mr. Leonard. Yes, generally. 


Mr. Purcell. In fact, Sioux City, and I suppose Omaha and a few 
up in that general area are more or less the models that we hope 
all terminal markets would be able to emulate or to function like 
—is this true? 


Mr. Leonard. Yes, sir. The receipts in those markets have held up 
very well. 


* * * * 


Mr. Purcell. Is it not also true that there are other people like 
you stated a moment ago, where one man had a primary job as 
a tollkeeper at a bridge and another job as something else. I know 
of some whose primary vocation is drinking whiskey and staying 
drunk and fooling around and doing a lot of other things other 
than selling livestock. And yet a shipper—even the smaller ship- 
per—does not know which commission firm to ship to; he does 
not know which firm will do the best job for him. Those people 
who need the most knowledge are short on knowledge themselves. 
They ship to a commission firm that apparently couldn’t care less 
about what the price of the livestock is. And those people are 
the victims of a lack of knowledge on their own part, and a lack 
of attention to duty and management on the part of the commis- 
sion firm that they happen to choose to use. When those people 
ship livestock a few times a year, they are guessing, to start 
with, how their livestock compares to the livestock that they hear 
about being sold. And then when they sell through a firm that is 
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also just guessing, they always sell to a buyer who has the latest 
information from many other firms; this puts the seller at a 
terrific disadvantage to be relegated to using a commission firm 
of this low caliber, does it not? 


Mr. Leonard. It would and does. 


Mr. Purcell. And would this not tend to strengthen the free enter- 
prise system that we all certainly want to see function and give 
the operator of a stockyard more control over the principles of 
free enterprise with more frankness and considerably less bu- 
reaucracy involved in it? 


Mr. Leonard. Yes, sir. This bill and our purpose is to encourage 
them to do just exactly that. 


The precise problem at issue in this proceeding was not dis- 
cussed during the hearings or debate on the amendatory legisla- 
tion of July 31, 1968. Hence, there is no specific consideration by 
the Congress as to the propriety of a stockyard owner’s regulation 
requiring a commission firm to have a salesman for each species 
of livestock handled. The same regulation might be promulgated 
by a stockyard owner other than Sioux City—in which case the 
legislative history relied on by the complainants would be com- 
pletely irrelevant. 


We think that the most that can be said on behalf of the com- 
plainants is that the House hearings and House floor debate in- 
dicate that the Sioux City Stock Yards generally had good busi- 
ness practices with receipts holding up relatively well compared 
to other stockyards, and that the highly serious practices which 
occasioned the introduction of the bill did not exist at the Sioux 
City Stock Yards. Nonetheless, the amendatory legislation applies 
to “every stockyard owner.” The Act states that it “shall be the 
responsibility and right of every stockyard owner to manage and 
regulate his stockyard”—it does not say “every stockyard owner 
except the owner of the Sioux City Stock Yards.” We cannot 
read such a restrictive exemption into the Act based on the House 
hearings and floor debate. 


In our view, the test of the legality of the Sioux City stock- 
yard owner’s regulation is the same as the test for any other 
stockyard owner’s regulation—namely, is the regulation “just, 
reasonable and nondiscriminatory” and is the requirement im- 
posed on the commission sellers at the stockyards a requirement 
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as to their operations which will ‘foster, preserve, or insure an 
efficient, competitive public market.” 


Also, as we have shown, supra, pp. 898-900, the stockyard own- 
er’s authority to regulate his stockyard and the persons operating 
thereon is not dependent upon the amendatory legislation of July 
31, 1968, but is inherent in his ownership of the stockyards. 


Under the complainants’ argument, the Sioux City stockyard 


owner would have less authority after the amendatory legislation 
than before, even though it was enacted to clarify that stockyard 
owners have broad authority. We do not share the complainants’ 
view. 


II. Rule 18 has not been shown to be unjust, unreasonable, 
or discriminatory. 


Respondent’s Rule 18, at issue in this proceeding, provides as 
follows: 


Each market agency registered to sell livestock on a commis- 


sion basis on this market shall provide all selling services 
required for each species of livestock which it solicits or 
receives for sale, including a full time skilled salesman for 


each species. No market agency shall employ, accept or utilize 

the services of any livestock salesman employed by or per- 

forming services for any other market agency or dealer. 

The rule prohibits Sioux City selling firms from accepting 
livestock from shippers and turning the livestock over to another 
selling firm for the purpose of sale. It also prohibits Sioux City 
selling firms from employing or utilizing a salesman employed by 
another Sioux City selling firm.* 

The record in this proceeding demonstrates that solicitation 
and appraisal work and other help given to sheep producers and 
feeders at their farms is an important function of sheep selling 


firms which has a significant bearing on the receipts of sheep at 
the stockyard (Finding 3). Generally, the customers of selling 
firms handling sheep which do not have their own sheep salesmen 
receive much less service at the farms than the customers of 


selling firms which have their own sheep salesmen (Finding 4). 


3. The rule on its face could be construed as prohibiting a Sioux City firm from employing 
a salesman who works for a firm at another stockyard, but Mr. L. V. Kuhl, Vice President 
and General Manager of the Sioux City Stock Yards (Tr, 127), testified that that was not 
the intent of the rule (Tr. 409-410), 
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Only 4 of the 24 selling firms handling sheep at Sioux City 
have their own salesmen. The other 20 firms turn the sheep over 
to one of the 4 firms to be sold (Finding 6). Receipts of sheep at 


Sioux City have steadily declined in recent years, but they have 
increased at Sioux Falls, a nearby competing stockyard (Finding 
13). At Sioux Falls, 8 of the 9 selling firms handling sheep have 
their own sheep salesmen (Finding 9). 


The table in Finding 13 shows that Sioux City’s receipts of 
salable sheep compared to the sheep and lambs on farms in Minne- 
sota, Iowa, South Dakota, and Nebraska (the four States from 
which Sioux City draws most of its receipts) (Tr. 345), declined 


from 14.6% in 1958 to 8.0% in 1967, Conversely, Sioux Fall’s 


salable receipts of sheep during the same years from the same 
States increased from 7.0% to 15.2% (Finding 13).* 


Sioux City received more hogs in 1967 than in 1953, with only 
a slight increase in hogs on farms in the nearby 4-State area. 


The percent of salable hog receipts received at Sioux City com- 


pared to the hogs on farms in the 4-State area only decreased 
from 9.6% to 9.3% from 1953 to 1967 (Finding 14). 


Sioux City received almost as many cattle in 1967 as in 1953, 
but the percent of cattle received at Sioux City compared to the 


cattle on farms in the nearby 4-State area declined from 7.7% 
to 5.7% (Finding 14). In contrast, as we have shown, Sioux 
City’s salable receipts of sheep compared to the sheep and lambs 
on farms in the 4-State area declined from 14.6% to 8% from 


1958 to 1967 (Finding 13). Hence, it is clear that cattle and hog 


receipts at Sioux City have held up much better than sheep re- 


ceipts at Sioux City. Each cattle and hog commission firm at 
Sioux City has its own salesmen, and rules of the Livestock Ex- 
change prohibit split commission selling of cattle or hogs (Find- 


ing 7). 


Mr. Ray Rodeen, Division President of the Sioux City Stock 
Yards Company and Senior Vice President of the United Stock- 
yards Corporation (Tr. 343), testified as to the reasons for pro- 


mulgating Rule 18 prohibiting split commission selling. He testi- 


4. Respondent introduced stockyard exhibits 8, 9, and 11 which purported to show sheep 
marketings in the 9 counties in Iowa surrounding the Sioux City Stockyards; total sal-ble 
receipts at the Sioux City Stock Yards from those counties; and the percentage comparing 
receipts to marketings for the years 1953 to 1967, inclusive. Stockyard exhibit 8 shows the 
number of head marketed in the counties shown. Stockyard exhibit 9 shows the salable 
receipts at the Sioux City stockyard from the same counties shown in exhibit 8. In many 
years, exhibit 9 shows more salable receipts than there were marketings from individu:l 


counties. Because of the apparent discrepancies in the exhibits, no consideration has been 
given to them. 
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fied that terminal stockyard owners have been concerned with 
the loss of receipts at terminal stockyards for at least 15 years. 


Mr. Rodeen stated that after talking with numerous terminal 


stockyard officials, including Mr. Millard J. Cook, Executive Vice 


President of the Union Stock Yard & Transit Co. of Chicago (Tr. 
59), Mr. Gilbert Novotny, President of the St. Louis National 
Stock Yards, and Mr. John M. Lewis, President, Fort Worth 


Stock Yards, “we at Sioux City have come to the conclusion that 


the only way we are going to attract business is to have qualified 


market agencies who render full service to the market patron, 
and qualified market agencies means that they should have a full 
staff of market personnel who are experienced, and we feel as a 


whole that they are, but not only we were looking at what has 


happened to Sioux City already in the loss of receipts, especially 
in the sheep division, but what could happen in other divisions 
like has happened in the hog division at Chicago” (Tr. 356-357). 


Mr. Rodeen stated that he believes the rule will result in more 


solicitation for sheep, and better service to farmers (Tr. 362), 
which would increase receipts at Sioux City. He testified (Tr. 
361-362) : 

“It was our feeling, after talking with people on the market, 


discussing with members, salesmen of the present sheep sell- 


ing agencies, and also with managers of other markets, that 
if the existing agencies got the whole commission, or whether 
other agencies went into the business and got the whole com- 
mission, that they would do more soliciting for sheep. The 


reason always given to us for the split commission basis 


was they just, that on a split commission basis they couldn’t 
afford to go out and solicit business except for their own cus- 
tomers for which they got a hundred percent commission.” 


Mr. Rodeen testified that in considering whether to publish 


Rule 18, he also considered the adverse effect of split commission 
selling in Chicago of hogs, and at one time of sheep (Tr. 362-363). 
Mr. Rodeen was impressed by the fact that at the Sioux Falls 
Stock Yards, a nearby competing terminal market, 8 of the 9 
selling firms handling sheep had a full-time sheep salesman, 
whereas at Sioux City, only 4 of 24 firms handling sheep had a 
full-time sheep salesman. Mr. Rodeen testified that Sioux Falls’ 
volume of sheep receipts went up while Sioux City’s went down 
as selling firms at Sioux City stopped having their own sheep 


salesman, so “it was evident to us, after considering other things, 
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that perhaps the answer to our sheep business, in part, at least, 
was that the market agencies selling sheep would really furnish 


what you might call a full-time sheep service, selling service” 
(Tr. 362). 


Mr. Art Coe, Manager of the Farmers Union Commission Com- 
pany, advised Mr. Rodeen that he was going to discontinue his 


sheep department because he was not getting enough income on 
a split commission basis. Mr. Rodeen asked him to withhold his 
decision until after the rule had been put into effect (Tr. 369-371). 


Although the rule at the present time effects a change only in 
the sheep division at Sioux City (because only in the sheep divi- 


sion is there split commission selling at Sioux City), Mr. Rodeen 


expressed his serious concern that it was necessary to prevent 
the same condition from developing in the cattle and hog divisions 
as now exists in the sheep division (Tr. 361). 


Mr. L. V. Kuhl, Vice President and General Manager of the 


Sioux City Stock Yards, corroborated Mr. Rodeen’s testimony 
as to the reasons for promulgating Rule 18 (Tr. 396-400). 
Mr. John B. Peterson, Public Relations Director of the Sioux 


City Stock Yards and Administrative Assistant to Mr. Kuhl and 
Mr. Rodeen (Tr. 318), testified that after studying the statistics 


of the selling firms who have discontinued having a full-time 
sheep salesman at Sioux City, it ‘‘clearly demonstrates that when 
the market agencies relieve their full-time salesmen and go on 


split salesman commissions that they show a sharp decrease in 
sheep receipts” (Tr. 326). 


Mr. Larry J. Kelting, a sheep salesman for Producers Commis- 
sion Company at Sioux City (Tr. 311), testified that his firm 
calls on 40 to 50 percent of their own customers at the farm 


but that they seldom call on persons who are not presently cus- 


tomers of Producers. He testified that shippers would receive im- 
proved service if commission companies furnished their own 
salesmen (Tr. 312-314). 


Mr. Rex Voils, a sheep salesman and partner in the firm of 
Voils Commission Company at Sioux City (Tr. 276), testified 
that his firm appraised about 75 percent of their own customers’ 
sheep, and that they perform almost no country appraisal serv- 
ice for customers whose sheep are handled on a split commission 


basis (Tr. 278-280). He stated that where inexperienced cattle 
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er hog men appraise sheep they are not as well qualified and 
they might say they are ready for market when they are not 
ready (Tr. 282). Mr. Voils stated that the livestock commission 
business “is strictly a personalized business,® and a person as an 
individual can go out and gain the confidence of the man in the 
country, a shipper or a feeder in the country, and there is more 
business out there. I would say that we could double our business 
»y having more salesmen and getting out and hustling for this 
business than we have today” (Tr. 286). Mr. Voils testified that 
if the split commission arrangement were eliminated and each 
firm in the sheep business would have to have a full-time sales- 
man, his firm would be in a better position to solicit sheep and 
that this would create more competition, not only in the market, 
but in the country (Tr. 286). 


Mr. Burdette Davis, a sheep salesman for Mid-West Live Stock 
Commission Company at Sioux City (Tr. 296), corroborated the 
testimony just referred to by Mr. Rex Voils relating to the han- 
dling of sheep on behalf of customers and other customers whose 
sheep are handled on a split commission basis (Tr. 296-298). In 
addition, Mr. Davis testified that Rule 18 would “put salesmen 
in a stronger position and a lot of these people that are on the 
line to Sioux Falls and other markets, I think that they will 
drift to outfits with salesmen and I think it will strengthen the 
whole” Sioux City market (Tr. 300). He testified that the sheep 
business requires a “close persona] attention by the person doing 
the selling,” and that if he received the full commission instead 
of a split commission on the sheep that are presently being 
handled for other firms, he could be of greater help by providing 
more on-the-farm service to the farmers, and he would seek to 
increase the production of the farmers that he has not been 
calling on (Tr. 298, 301). He stated that he would “starve to 
death” if he did not aid farmers in their procurement of feeder 
lambs (Tr. 297). 


Mr. Joe Coe, a sheep salesman for the Farmers Union Live- 
stock Commission Company (Tr. 304), testified that about 50 
percent of their own customers are called on at the farm and 
that they make less calls on other firms’ sheep producers than on 


5. Mr. Voils left the firm of Wagner, Garrison & Abbott in 1965. The firm’s business drop- 
ped from 61,014 sheeep in 1964 to 15,880 in 1965. Mr. Voil’s firm received 40,210 sheep in 
1965, its first year in business (Stockyard Ex. 13). This emphasizes the personal nature of 
the business, and confirms Mr. Voils’ view that “many, many times the name of the firm 
ae ene and the “individual that’s handling the livestock is the one that he is ship- 
ping to” (Tr. 279). 
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their own. The sheep that they appraise are more marketable 
than the others (Tr. 305-309). 


Mr. Ray Switzer, partner-owner of Wagner, Garrison & Ab- 
bott Commission Company at Sioux City, and Chairman of the 
Stock Yard’s Committee of the Sioux City Livestock Exchange 
(Tr. 416), was asked: “Do you think you are providing as good 
a service for your sheep customers today as you were when you 
had a full-time sheep man?” He replied: “Absolutely, not.” (Tr. 
426). 


Mr. William S. Brown, partner-owner and cattle salesman in 
the firm of Wagner, Garrison & Abbott Commission Company at 
Sioux City, testified that when they went on a split commission 
basis and gave up their sheep salesman, their sheep receipts fell 
more than the market as a whole, and the rest of the market did 
not pick it up. The whole market declined in receipts because of 
the lack of overall help to the farmer on sheep procurement (Tr. 
208-210). Similarly, Mr. Kenneth F. Donohue, a partner of Rice 
Brothers commission selling firm at Sioux City (Tr. 250), testi- 
fied that when they first discontinued having their own salesman 
and went on a split commission basis they lost more of their 
sheep business than the market as a whole (Tr. 257-258). Mr. 
Donohue testified that calling on customers is “needed more and 
more because of the direct selling’ (Tr. 270). 


Mr. William S. Brown, whose testimony was just referred to, 
also testified at a hearing in 1948 in P&S Docket No. 308 involv- 
ing the rates and charges of the market agencies at the Sioux 
City Stockyards. At the 1948 hearing he testified (See Tr. 246) : 


“The shipper must be posted on these conditions. Quite often 
the shipper comes down to the stockyards to observe the 
actual selling of certain classes, but becomes so bewildered 
and confused by the many classifications that he goes home 
knowing less than before. 


“He relies on his commission salesman to appraise his live- 
stock in the feed lot before shipping, relying on his skilled 
judgment and recommendations. Many feeders have specifi- 
cally told me that they felt the service rendered in the feed 
lot, before the animals were shipped, to have been of more 
service than the actual selling, after arriving at the market. 

“It looks to me that livestock appraisal is here to stay. A 
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firm that does not give this service is simply shorting the 
livestock shipper. Many shippers seek another agent to handle 
their business because of the unsatisfactory disposition of 
this particular phase of the business.” 


Mr. Richard A. Welding, Secretary of the Sioux City Livestock 
Exchange (Tr. 135), testified that solicitation at the patron’s 
place of business adds receipts to the Sioux City market (Tr. 183). 


Mr. Millard J. Cook, Executive Vice President of the Chicago 
Union Stock Yards and formerly in charge of the Packers and 
Stockyards Administration (Tr. 59-60), testified that his general 
observation has been that salesmen who sell on a split commission 
basis do not do country solicitation jobs equivalent to what the 
fully staffed commission firms do, resulting in decreased volume 
at the stockyards (Tr. 69-71, 79). 


The record also demonstrates that not all producers whose sheep 
are turned over to another firm at Sioux City for sale know that 
the firm to which they consign the sheep does not have a salesman, 
but turns the sheep over to another firm for sale. 


Mr. Kenneth F. Donohue, a partner in the firm of Rice Brothers 
at Sioux City (Tr. 250), admitted that not all of his customers 
knew that he turned his sheep over to another firm to sell (Tr. 
261-262). 


The testimony of Mr. William S. Brown, partner and cattle 
salesman in the firm of Wagner, Garrison & Abbott at Sioux City 
(Tr. 194), also indicates that his customers may be unaware 
that he is turning over his sheep to another firm to sell. He testi- 
fied that “we put it out to the public that we have a full-time 
agency qualified to sell all three species [cattle, hogs, and sheep],” 
and that if “we are precluded from having a consignor consign to 
us directly, that means we will have to change our registration, 
that means we will have to change our mastheads on our market, 
it means that if the other firms do this, about 20 firms are going to 
have to notify their people that they are not qualified to sell 
sheep * * *” (Tr. 199-200). 


Mr. Ray Rodeen testified that he asked Mr. Rex Voils, partner 
and sheep salesman in the firm of Voils Commission Company 
(Tr. 276), to give him all of the names of the consignors of sheep 
for whom he had sold sheep on the preceding Monday and Tues- 
day for firms other than his own. Mr. Voils gave Mr. Rodeen 
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seven names. Mr. Rodeen talked to all of the persons except one. 
They had consigned sheep to four different commission firms at 
Sioux City. All of the consignors thought that the firm to which 
they had consigned their sheep did the actual selling. None knew 
that Mr. Voils had sold the sheep (Tr. 363-365) .® 


The complainants contend in the brief, p. 6, that because there 
was no dissatisfaction expressed by customers with the split com- 
mission method of selling sheep, it should not be disturbed. They 
believe the customers are happy and the commission firms are 
doing a good job selling sheep. However, if the customers do not 
know that their sheep are not being sold by the commission firm 
to which they are consigned, there would be no occasion to com- 
plain. Also, for the reasons set forth, supra, pp. 892-3, we are not 
satisfied that the commission firms handling sheep on a split 
commission basis are doing a good job with respect to sheep, 
which includes on-the-farm solicitation and appraisal work. 


To the extent that the commission firms are turning over their 
consignments to another firm to be sold by the other firm’s sales- 
man, without the knowledge of the consignor, they are engaging 
in an unfair and deceptive practice in violation of section 312 (a) 
of the Packers and Stockyards Act (7 U.S.C. § 213(a)). In 
general, at least, shippers have confidence in the person handling 
their livestock (Tr. 286, 363). Commission selling of livestock 
involves a high degree of judgment and skill. Shippers have a 
right to expect that the selling agency to which they consign 
their livestock has its own expert salesman to sell the species 
consigned, unless they are expressly informed that the livestock 
are to be turned over to another firm for the purpose of sale.” 
See Mechem on Agency, 2d ed., § 305-306; 3 Am. Jr. 2d., § 150; 
2C.J.S. § 134. 


When Rule 18 was first proposed to the leaders of the Sioux 
City Livestock Exchange, including commission firms, it was 
originally approved by them. Mr. Richard Welding, Secretary of 
the Livestock Exchange, initially expressed his personal approval 


6. This testimony is hearsay, but it is corroborated by other evidence in the record (Tr. 
199-200, 261-262). In this respect, in our view, neither the complainants nor the respondent 
did a satisfactory job of presenting testimony by shippers to the Sioux City market. Only one 
shipper, Mr. Delmar Lynch, was called as a witness, and he was called by complainants. He 
testified that he knows that his sheep are being turned over to another firm for sale and 
that he is satisfied with this arrangement, but he does not remember that he was told about 
the split commission arrangement as soon as his firm stopped selling sheep with their own 
salesman (Tr. 100-101). 

7. We leave open the question as to whether a selling firm is failing to furnish reasonable 
stockyard services in violation of sections 304 and 307 of the Act (7 U.S.C. 205 and 208) 
even if the consignor knows of the split commission arrangement. 
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of the rule (Tr. 127). Mr. L. V. Kuhl, Division Vice President and 
General Manager of the Sioux City Stock Yards (Tr. 127), testi- 
fied that he then met with the Stockyard Committee of the Live- 
stock Exchange and explained the proposed rules, including Rule 
18 prohibiting split commission selling. Mr. Kuhl testified (Tr. 
128) : 
“We met with them, explained the rules as we proposed 
them. Everyone there at the meeting expressed Party ap- 
proval, thought they were good rules, and gave their so-called 
blessing. In fact, they said at that time that they were con- 
templating putting in similar rules in regard to selling of, 
in regard to split commission themselves.” § 


Mr. Kuhl testified that he then met with three co-op firms not 
represented on the Livestock Exchange, Producers, Farmers 


Union, and Progressive Farmers. Mr. Kuhl testified (Tr. 128) : 


“I saw each one of these firms individually, discussed the 
rule in regard to the requirement of a full-time salesman for 
each species, and the two firms, Producers and Farmers 
Union, expressed approval. Progressive Farmers, through 
their manager, Lyle Weber, expressed some doubt and some 


opposition. I had a lengthy conversation with him. He finally 
left the office, indicated that he didn’t like it but that he was 


not going to protest it.” 


Later, in a meeting with Mr. Welding, Secretary of the Live- 
stock Exchange, and with Packers and Stockyards Administra- 


tion employees, Mr. Kuhl was advised that the Board of Directors 
of the Livestock Exchange had met and had approved Rule 18 
unanimously (Tr. 128; see also Tr. 163-165). The Board of Di- 


rectors of the Exchange consists of five selling agencies, two order 
buyers, and two dealers (Tr. 137, 161). This is one fourth of the 
selling agency firms which are members of the Exchange (Tr. 


137). Rule 18 was considered by the Board of Directors at meet- 
ings on April 1, 1968, May 13, 1968, and July 1, 1968. The Board 


approved the rule at these three meetings (Tr. 165-168). In 


8. Mr. Ray Switzer, partner-owner of Wagner, Garrison & Abbott Commission Co. and 
Chairman of the Stockyard Committee of the Sioux City Livestock Exchange (Tr. 416-417), 
stated that he could not “say we discussed this proposed regulation officially because I can- 
not find it in the minutes. I know that I did discuss it with Mr. Rodeen on an off-the-cuff 
basis. If we did discuss it, it is not in the minutes, and I have to go by what the minutes 
show, sir” (Tr. 433). This testimony is not sufficiently strong to rebut Mr. Kuhl’s testimony 
with respect to the meeting. Moreover, Mr. Welding, Secretary of the Livestock Exchange, 
corroborated Mr. Kuhl’s testimony (Tr. 142-143, 163). Mr. Rodeen also corroborated Mr. 
Kuhl’s testimony (Tr. 357). 
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August of 1968, the owners of the commission firms of the Ex- 
change decided to oppose the rule (Tr. 169-171). 


The initial approval of the rule by the Secretary of the Live- 
stock Exchange, the Stockyard Committee of the Exchange, and 
the Board of Directors of the Exchange, which includes 5 com- 
mission firm members out of the 20 commission firms in the 
Exchange, casts considerable doubt on their present position as 
to the adverse consequences of the rule. 


The complainants contend in their brief, pp. 11-12, that the re- 
spondent failed to comply with the Congressional intent that 
stockyard rules be promulgated after consultation with the per- 
sons affected because “certainly it was not the intention of the 
Committees of the House and Senate in recommending such con- 
suitation, that the Company could turn a deaf ear to any views 
expressed by the agencies” (Brief, p. 11). We do not agree. The 
purpose of the consultation is to explain the stockyard company’s 
position to the persons affected and to receive the benefit of their 
views and advice with respect to any proposed regulations or 
practices. It is not to give veto power to the persons affected by 
the rule. If the consultation does not produce an agreement, it is 
the right and the responsibility of the stockyard owner to issue 
a rule over the objection of the persons affected thereby if such 
a rule is just, reasonable and nondiscriminatory and will foster, 
preserve or insure an efficient, competitive public market. 


Rule 18 proposed by the respondent is not unique. The Sioux 
City Livestock Exchange has a similar rule prohibiting its mem- 
bers from selling cattle or hogs on a split commission basis (Find- 
ing 7). Mr. Welding, Secretary of the Livestock Exchange, testi- 
fied that the Exchange has a rule prohibiting split commissions 
in cattle and hogs because they “have felt that the practice of the 
split commission in the other two divisions [cattle and hogs] 
would not work to the betterment of the market” (Tr. 190). He 
stated that they “feel that with the split commission basis that 
in the other two divisions that you have the particular solicitor 
not working for the betterment of the customer, rather he is 
working strictly for a commission” (Tr. 190). He amplified his 
statement by stating that the “simplest way I could explain it is 
that the feeling was that if they permitted this in the other divi- 
sions, that a particular salesman that was working on a split 
commission would go out and market livestock and bring them 
in whether he was doing a service to the customer involved, 
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rather that he was looking at the monies that he could collect 
by having the livestock brought to the market” (Tr. 191). When 


asked why “is that not true also insofar as the specie of sheep 
is concerned,” he replied: “The only way I could answer back 
on that, Mr. Wolle, is that it has been a practice and we have 
never had a complaint from a customer or from the agencies that 
this practice took place in the sheep division” (Tr. 191). 

The St. Louis National Stock Yard Company has a rule similar 


to Rule 18 which became effective in November of 1966 (Finding 


8). The rule was placed into effect in an attempt to stem the tide 
of losses in receipts (Tr. 384). 


At the Chicago terminal stockyard, all of the commission firms 
handling sheep now have their own sheep salesmen. Mr. Millard 
J. Cook, Executive Vice President of the Union Stock Yard & 
Transit Co. of Chicago (Tr. 59), testified that he anticipated 
promulgating a rule requiring every commission firm to have its 
own salesman for each species of livestock (Tr. 73-74). Mr. Cook 
also testified that when he was responsible for directing and en- 


forcing the Packers and Stockyards Administration 14 years ago, 
the Packers and Stockyards Administration “didn’t look with 
favor upon a salesman working for more than one firm” (Tr. 77). 


The present policy of the Packers and Stockyard Administra- 


tion is to consider each individual stockyard in the light of the 
facts and circumstances existing at such stockyard in the event 
a stockyard owner proposes a rule prohibiting split commission 


selling. 


The present regulations of the Packers and Stockyards Admin- 
istration do not prohibit split commission selling of livestock. 
The regulations provide (9 CFR § 201.65): 


No market agency engaged in selling livestock on a commis- 


sion basis for the accounts of consignors shall employ a live- 


stock salesman under an agreement or arrangement whereby 
such salesman is to assume the responsibility of selling a 
species or class of livestock received by the market agency 


from all consignors but whose compensation is to be based on 


a split of only those commission charges assessed consignors 
considered to be “‘followers”’ of the particular salesman. This 
shall not preclude a market agency handling a small volume 


of livestock of a certain species from employing a salesman 
to sell such species under an agreement or arrangement 
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whereby the compensation for such salesman’s services is to 
be based on a split of the commissions realized by the market 


agency from all consignors whose livestock the salesman is 
to sell; nor shall it preclude a market agency from making 
incentive payments, or bonus payments, to salesmen based 


on the over-all operating results of the market agency. 


The fact that the regulations of the Packers and Stockyards 
Administration do not prohibit split commission selling does not 
prevent an individual stockyard owner from prohibiting split 


commission selling at his stockyard if such regulation is just, 


reasonable, and nondiscriminatory and will foster, preserve or 
insure an efficient, competitive public market. A stockyard owner’s 
regulation can, in appropriate circumstances, be more restrictive 
than regulations of the Packers and Stockyards Administration. 
The same is true with respect to regulations issued by a livestock 
exchange binding on its members. Mr. Welding, Secretary of the 
Sioux City Livestock Exchange, testified that the rules of the 
Sioux City Livestock Exchange “are written in such a manner as 
to protect the customers that are using this market and, in most 


cases, many of the rules are much more stringent than the Act 
itself, the Packers and Stockyards Act” (Tr. 138). 


The complainants contend that the declining sheep receipts at 
Sioux City are due in large measure to the fact that sheep slaught- 
erers have left the market (Tr. 146, 196, 197). The respondent 


contends that sheep receipts declined more rapidly during the 
last few years when those firms which previously maintained 


sheep departments converted to the split commission method of 
selling their sheep consignments. 


The following table shows the number of sheep on farms in the 
4-State area of Minnesota, Iowa, South Dakota, and Nebraska, 
from which Sioux City draws most of its receipts (Tr. 321, 345), 


and the number of salable receipts at the Sioux City stockyard 
for the year prior to and the year following the discontinuance 


of sheep slaughtering by the packers who discontinued slaughter- 
ing at Sioux City, and the percentage changes in such numbers 


(See Finding 12): 


9, There is no contention in the complainant’s brief that the respondent’s rule is invalid 
because it is more restrictive than the regulations of the Packers and Stockyards Adminis- 
tration, 
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Cudahy 
Discontinued 
1954 


Swift 
Discontinued 
1958 


Armour 


Discontinued 
1963 
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Year 


1953 
1955 


1957 
1959 


1962 
1964 
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Sheep on 
Farms in 
4-State 


Area 
(000) 


2,808 
2,954 


+ 146 
+ 6.2% 


3,122 
3,715 
+ 593 


+ 19.0% 


8,631 
3,091 

— 540 

_ 14.9% 


Salable Sheep 
Receipts 
At Sioux 


City 


411,189 
421,338 


+ 10,149 
4 2.5% 


333,911 
472,876 
+138,965 


cs 41.6% 


857,243 
304,867 

— 52,376 

— 14.7% 


The following table makes the same comparison as the im- 


mediately preceding table showing the salable receipts of sheep 
in the 4-State area and the salable sheep receipts at Sioux City 
for the years before and after the years in which the three com- 
mission firms named below gave up their own salemen and went 


on split commission handling of sheep (See Finding 12; Stockyard 


Ex. 14): 


Rice 
Discontinued 
1964 


Year 


1963 
1965 


Wagner Garrison 


& Abbott 
Discontinued 
1965 


Steele Siman 


Discontinued 
1966 


1964 
1966 


1965 
1967 


Sheep on 
Farms in 
4-State 


Area 
(000) 


3,341 
2,970 
— 371 


— 111% 


3,091 
2,835 
— 256 


— 838% 


2,970 
2,705 

— 265 

- 8.9% 


Salable Sheep 
Receipts 
at Sioux 


City 


350,017 
245,939 
—104,078 


— 29.7% 


304,867 
242,052 
— 62,815 


—- 20.6% 


245,939 
216,396 

— 29,543 

- 12.0% 


% 
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As just shown in the table on p. 920, sheep receipts at Sioux 
City increased immediately following the discontinuance by 
Cudahy and Swift of slaughtering activities at Sioux City.’® This 


may be accounted for by the discontinuance of the packers’ direct 


buying activities at the same time. As shown in the immediately 
preceding table, there was a loss in sheep receipts during the 
period immediately after the selling agencies discontinued having 


their own salesman. The record shows that much of the appraisal 
and solicitation work previously performed by the selling agencies 


was discontinued when the selling agencies discontinued selling 
their own sheep consignments, supra, pp. 892-3, 910-13. 
The decline in sheep receipts by the three selling agencies may 


have been the result of dropping their own salesmen, as witnesses 


for the respondent testified. However, we cannot find, based on 
this record, that this was the only or major cause for such decline. 
In this connection, Finding 16 shows that cattle salable receipts 
at Sioux City declined in recent years while the cattle salable 


receipts have increased at Sioux Falls, Each cattle firm at Sioux 


City has its own salesman. In addition, Finding 15 shows that the 
salable sheep receipts of Wagner, Garrison & Abbott declined 
substantially from 1963 to 1964, which is prior to the year in 
which they discontinued selling sheep through their own full-time 


salesman. However, we believe that there is some basis in the 


record for Mr. Rodeen’s belief that split commission selling of 


sheep, together with the attendant reduction in services to the 
consignor at the farm, has had some adverse effect on the Sioux 
City market. 


The complainants contend that if Rule 18 goes into effect, they 


cannot or do not intend to hire full-time salesmen to sell their 
sheep because it would not be economically feasible (Tr. 147, 200, 
253, 422). They believe that if they do not handle sheep, those 


shippers who also raise cattle and hogs will then consign these 
species to the firm handling the sheep (Tr. 151-156, 254). They 
claim that Rule 18 thus discriminates against them. 


Rule 18 applies to all commission firms at the Sioux City Stock 
Yards, and we do not see any valid argument as to unlawful dis- 


crimination. Moreover, the record is not convincing that shippers 


who raise cattle, hogs, and sheep will not ship their cattle and 
hogs to a firm that does not also handle their sheep. The com- 





10. Although there are no sheep slaughterers at Sioux City, order buyers on the market 
have sufficient orders to handle an increased volume of sheep (Tr. 286, 314). 
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plainants called only one farmer, Mr. Delmar Lynch who con- 


signed his livestock to Rice Brothers, to testify as to this matter. 
When asked if Rice Brothers would continue to get his hog busi- 
ness if they could not handle his sheep, he first replied “‘I’d like 


to cross that when we come to it” (Tr. 106). He then added that 


he would like to have the same firm handle both hogs and sheep 


and that “I’d probably drop away from them on the sheep to 
start with and in time they would lose my hog business” (Tr. 
106; cf. Tr. 297). 


The complainants also contend that one of the problems at 


Sioux City is the failure by the stockyard company to make 
certain improvements at the yards (Tr. 148; Comp. Ex. 5). How- 
ever, here again, the record is not convincing that this alleged 


failure is the sole or major reason for the decline in sheep receipts 
at Sioux City. 


The respondent has reasonable grounds for believing that Rule 
18 may result in larger sheep receipts at Sioux City or may lessen 
the rate of decline, and that it will lead to better service to sheep 
producers and feeders. Every stockyard owner has the responsi- 


bility under the Packers and Stockyards Act of insuring that its 
rates and charges are just, reasonable, and nondiscriminatory. 
One of the important factors involved in the fixing of a schedule 
of rates is the prospective volume of receipts. To the extent that 
the respondent can stimulate and attract a greater volume of live- 
stock to the market, the per head rates in the form of yardage 
charges can be held down. Similarly, the unit costs of the market 
agencies will be reduced if the total costs can be spread over a 
greater number of units. To the extent that volume can be in- 
creased (or a decline in volume lessened), the producer benefits 


by way of reduced yardage and commission charges. 


No one can guarantee what effect the change brought about by 
Rule 18 will have on sheep receipts at Sioux City. Without co- 
operation between the selling agencies and stockyard owners, the 
stockyard will not prosper despite the best rules. Many agri- 
cultural economists foresee the end of terminal stockyards within 
the next decade or two. Unless commission firms and stockyard 
owners work in harmony to provide shippers with the best 
possible market, they will increase the “batting average” of those 
economists. 


It is concluded that Rule 18 has not been shown to be unjust, 
unreasonable, or discriminatory. 








ARKANSAS VALLEY INDUSTRIES, INC. et al. vi. FREEMAN 923 
Cite as 28 A.D. 923 


ORDER 


The complaint of the Sioux City Livestock Exchange and the 
20 market agencies signatory thereto regarding Rule 18 contained 


in Supplement No. 3 to Sioux City Stock Yards Company tariff 
No. 19 is dismissed, 


Supplement No. 3 to Sioux City Stock Yards Company tariff 
No. 19 will be accepted for filing on January 27, 1969. 


This order shall become effective on January 26, 1969, and 
copies hereof shall be served upon the parties. 


Done at Washington, D. C., this 14th day of January 1969. 


COURT DECISION 


ARKANSAS VALLEY INDUSTRIES, INC., RALSTON PURINA COMPANY 
and TYSON’S Foops, INC. v. ORVILLE L. FREEMAN, Secretary 


of Agriculture. Decided July 30, 1969. 


UNITED STATES COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT 


Before MEHAFFY and HEANEY, Circuit Judges, and HARPER, Chief 
District Judge. 


MEHAFFY, Circuit Judge. 


This appeal seeks a review of a decision and order of the Judic- 
ial Officer acting for the Secretary of Agriculture of the United 
States. This decision resulted from a complaint filed by the Di- 
rector of the Packers and Stockyards Division before the Secre- 
tary of Agriculture, coupled with a notice of hearing and pro- 
tracted evidentiary hearings. The complaint charged petitioners, 
Arkansas Valley Industries, Inc., Ralston Purina Company and 
Tyson’s Foods, Inc., with violation of the provisions of §§ 202(a), 
202(b) and 202(g) of the Packers and Stockyards Act, said 
sections being compiled as 7 U.S.C. §§ 192 (a), 192 (b) and 192 
(zg). Specifically, the complaint charged, and the Department’s 
Judicial Officer found, that petitioners were “live poultry dealers 
or handlers,” and that as such they had boycotted, blacklisted 
and refrained from entering into or continuing “grow-out con- 
tracts” with certain broiler growers who were active members 
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of the Northwest Poultry Growers Association, a group of broiler 
growers organized to further the mutual interests of its members, 
and that such action violated the aforementioned statutory pro- 
visions. 


The Department’s Judicial Officer entered a cease and desist 
order relative to such practices and the decision and order are 
reported in 27 Agri. Dec. 84. 


A number of issues were raised in the disciplinary proceeding, 
but we are met at the threshold with the jurisdictional question 
of whether the Secretary had the authority to file the complaint, 
conduct the hearings thereon, and enter a cease and desist order 
against petitioners as live poultry dealers and handlers when the 
statute itself does not specifically vest such authority in the Sec- 
retary. The section of the statute providing this machinery is, 
by its language, applicable only to “packers”; yet the Judicial 
Officer found that, based on rules of statutory construction, the 
sense of the law requires the interpolation of the words “or any 
live poultry dealer or handler” into the section. For the reasons 
hereafter stated, we are convinced, not only by the plain and un- 
ambiguous language employed by Congress but by the history of 
the Packers and Stockyards Act and the amendments thereto, 
that the Act as written clearly expresses the full intention of the 
Congress. 


Section 203 of the Act, 7 U.S.C. § 193, provides the procedure 
and authority for filing a complaint, notice of hearing and a 
hearing upon the complaint. This section also authorizes the is- 
suance of a cease and desist order and it is applicable only to 
“packers” and does not include live poultry dealers or handlers. 
Also applicable to packers only is the procedure for appeal from 
the order of the Secretary as set out in § 204 of the Act, 7 U.S.C. 
§ 194, as well as § 205 of the Act, 7 U.S.C. § 195, which provides 
for punishment for violation of the order of the Secretary. 


1. Sections 203, 204 and 205 of the Act, 7 U.S.C. §§ 193, 194 and 195, provide: 
“§ 193. Procedure before Secretary for violations; complaint; hearing; intervention; report 
and order; service of process 
“(a) Whenever the Secretary has reason to believe that any packer has violated or is 
violating any provision of sections 191-195 of this title, he shall cause a complaint in 
writing to be served upon the packer, stating his charges in that respect, and requiring 
the packer to attend and testify at a hearing at a time and place designated therein, at 
least thirty days after the service of such complaint; and at such time and place there 
shall be afforded the packer a reasonable opportunity to be informed as to the evidence 
introduced against him (including the right of cross-examination), and to be heard in 
person or by counsel and through witnesses, under such regulations as the Secretary 
may prescribe. Any person for good cause shown may on application be allowed by the 
Secretary to intervene in such proceeding, and appear in person or by counsel. At any 
time prior to the close of the hearing the Secretary may amend the complaint; but in case 
of any amendment adding new charges the hearing shall, on the request of the packer, 
be adjourned for a period not exceeding fifteen days. 
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It is thus seen that the three provisions of the Act, being the 
only ones authorizing the Secretary to enter a cease and desist 
order, providing for an appeal therefrom and providing punish- 
ment for violation of the order, are by their plain language ap- 
plicable only to packers and packers alone. 


Petitioners here are not packers and it is not alleged in the 
complaint, nor is it contended in brief or argument, that they are 
packers. It is alleged that they are “live poultry dealers or han- 
dlers” which the Judicial Officer correctly found them to be. The 
Congress defined “packer” in § 201 of the Act, 7 U.S.C. § 191, 
which was originally passed in 1921, and that congressional defini- 
tion remains intact even though the Act has been amended in 
other respects.” 


“(b) If, after such hearing, the Secretary finds that the packer has violated or is violat- 
ing any provisions of secticns 191-195 of this title covered by the charges, he shall make 
a report in writing in which he shall state his findings as to the facts, and shall issue 
and cause to be served on the packer an order requiring such packer to cease and desist 
from continuing such violation. The testimony taken at the hearing shall be reduced to 
writing and filed in the records of the Department of Agriculture. 

“(c) Until the record in such hearing has been filed in a court of appeals of the United 
States, as provided in section 194 of this title, the Secretary at any time, upon such notice 
and in such manner as he deems proper, but only after reasonable opportunity to the 
packer to be heard, may amend or set aside the report or order, in whole or in part. 
“(d) Complaints, orders, and other processes of the Secretary under this section may be 
served in the same manner as provided in section 45 of Title 15. 

“S 194. Conclusiveness of order; appeal and review: temporary and final injunction 
“(a) An order made under section 193 of this title shall be final and conclusive unless 
within thirty days after service the packer appeals to the court of appeals for the circuit 
in which he has his principal place of business, by filing with the clerk of such court a 
written petition praying that the Secretary’s order be set aside or modified in the manner 
stated in the petition, together wih a bond in such sum as the court may determine, 
conditioned that such packer will pay the costs of the proceedings if the court so directs. 
“(c) At any time after such petition is filed, the court, on application of the Secretary, 
m.y issue 2 temporary injunction, restraining, to the extent it deems proper, the packer 
and his officers, directors, agents, and employees, from violating any of the provisions of 
the order pending the final determination of the appeal. 

“(e) The court may affirm, modify, or set aside the order of the Secretary. 


“(g@) If the court of appeals affirms or modifies the order of the Secretary, its decree 
shall operate as an injunction to restrain the packer, and his officers, directors, agents, 
and employees from violating the provisions of such order or such order as modified. 
“(h) The court of appeals shall have jurisdiction, which upon the filing of the record 
with it shall be exclusive, to review, and to affirm. set aside, or modify, such orders of the 
Secretzry, and the decree of such court shall be final except that it shall he subject to 
review by the Supreme Court of the United States upon certiorari, as provided in section 
1254 of Title 28, if such writ is duly applied for within sixtv days after entry of the de- 
cree. The issue of such writ shall not operate os a stay of the decree of the court of 
soem, insofar as such decree operates as an injunction unless so ordered by the Su- 
preme Court. 


“S§ 195. Punishment for violation of order 

“Any packer, or any officer, director, agent, or employee of a packer, who fails to obey 
any order of the Secretary issued under the provisions of section 193 of this title, or such 
order as modified— 


“(3) Ater such order, or such order as modified, has been sustained by the courts as 
provided in section 194 of this title; shall on conviction be fined not less than $500 nor 
more than $10,090, or imprisoned for not less than six months nor more than five years, 
= both. Each day during which such failure continues shall be deemed a separate of- 
ense, 

2. Section 201 of the Act, 7 U.S.C. § 191, provides: 

“S 191. ‘Packer’ defined 

“When used in this chapter— 

“The term ‘packer’ means any person engaged in the business (a) of buying livestock 
in commerce for purposes of slaughter, or (b) of manufacturing or preparing meats or 
meat food products for sale or shipment in commerce, or (c) of manufacturing or pre- 
paring livestock products for sale or shipment in commerce, or (d) of marketing meats, 
meat food products, livestock products, dairy products, poultry, poultry products, or eggs, 
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The 1935 amendment to § 202 of the Act, 7 U.S.C. § 192, did 
include poultry dealers and handlers along with packers in the 
enumeration of unlawful practices, but nowhere in the Act or the 
amendments thereto has the Secretary been authorized to pro- 
ceed against live poultry dealers in the manner utilized here 
which is applicable solely to packers. For example, § 203 (7 
U.S.C. § 193) reads “Whenever the Secretary has reason to be- 
lieve that any packer has violated or is violating any provisions 
of sections 191-195 of this title, he shall cause a complaint in 
writing to be served upon the packer... .”; § 204 (7 U.S.C. § 194) 
reads “An order made under section 193 of this title shall be final 
and conclusive unless within thirty days after service the packer 
appeals. . .”; and § 205 (7 U.S.C. § 195) reads “Any packer, or 
any officer, director, agent, or employee of a packer, who fails to 
obey any order of the Secretary issued under the provisions of 
section 193 of this title. . .”, etc. and fixes the punishment for the 
violation of the order. (Emphasis supplied.) 


Despite the congressional definition of “packer” and Congress’ 
failure to include live poultry dealers or handlers within the 
scope of the machinery allowing prosecutions, hearings and cease 
and desist ord’rs, the Secretary’s Judicial Officer attributes this 
to an oversight and inadvertence on the part of the Congress, 


enabling the Department to read words into the Act which are 
not there. In his conclusions, the Judicial Officer stated: 


“With the prohibitions of section 202 applicable to live 
poultry dealers or handlers who are not licensees under Title 
V, we cannot believe that Congress intended to make the pro- 


hibited conduct on the part of live poultry dealers or handlers 
unlawful without providing a sanction therefor. The failure 


to specifically amend sections 203 and 204 to include live 
poultry dealers or handlers appears then as due to oversight 
or inadvertence. 


in commerce; but no person engaged in such business of manufacturing or preparing 
livestock products or in such marketing business shall be considered a packer unless— 
(1) Such person is also engaged in any business referred to in clause (a) or (b) of 
this section, or unless 

“(2) Such person owns or controls, directly or indirectly, through stock ownership or 
control or otherwise, by himself or through his agents, servants, or employees, any in- 
terest in any business referred to in clause (a) or (b) of this section, or unless 

““(3) Any interest in such business of manufacturing or preparing livestock products, 
or in such marketing business is owned or controlled. directly or indirectly, through stock 
ownership or control or otherwise, by himself or through his agents, servants, or em- 
ployees, by any person engaged in any business referred to in clause (a) or (b) of this 
section, or unless 

“(4) Any person or perscns jointly or severally, directly or indirectly, through stock 
ownership or control or otherwise, by themselves or through their agents, servants, or 
employees, own or control in the aggregate 20 per centum or more of the voting power 
or control in such business of manufacturing or preparing livestock products, or in such 
marketing business and also 20 per centum or more of such power or control in any 
business referred to in clause (a) or (b) of this section.” 
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“Under the circumstances then it is permissible to read into 
sections 203 and 204 ‘live poultry handler or dealer.’ Courts 
will not hesitate to turn into the sense of some section or pro- 
vision a qualifying or expanding expression plainly implied 
by the general context of the act, which has been palpably 
omitted and which is necessary to prevent a legislative pur- 
pose from failing in one of its material aspects. Elizabeth 
Arden Sales Corp. v. Gus Blass Co., 150 F.2d 988, 992-993 
(8th Cir. 1945), cert. denied 326 U.S. 773 (1945).” 


The Judicial Officer’s concern with Congress’ failure to pro- 
vide a sanction for unlawful acts is erroneously premised. The 
Attorney General and the Department of Justice are available 
to the Department of Agriculture to bring such actions as this 
if the same is warranted. 28 U.S.C. § 516 provides: 


“§ 516. Conduct of litigation reserved to Department of 
Justice 


“Except as otherwise authorized by law, the conduct of litiga- 
tion in which the United States, an agency, or officer thereof 
is a party, or is interested, and securing evidence therefor, is 
reserved to officers of the Department of Justice, under the 
direction of the Attorney General.” 


See also F'.T.C. v. Guignon, 390 F.2d 323 (8th Cir. 1968). 


Additional to the authority of the Attorney General to rep- 
resent the various governmental departments and agencies, the 


Packers and Stockyards Act provides in 7 U.S.C. § 224 the follow- 
ing: 
“$ 224. Attorney General to institute court proceedings for 
enforcement 


“The Secretary may report any violation of this chapter to 
the Attorney General of the United States, who shall cause 
appropriate proceedings to be commenced and prosecuted 


in the proper courts of the United States without delay.” 


The above provision of the Act was included in the 1935 amend- 
ment to the original Act, which amendment incorporated in § 
202 (7 U.S.C. § 192) of the Act the language “or any live poultry 
dealer or handler” along with “packer” in the unlawful practices 
enumerated. 
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Even beyond this authority for sanctions § 502 of the Act (7 
U.S.C. § 218 and§ 218a.) authorizes the Secretary to designate 
cities and markets where unfair practices exist and to require 
licenses from the Secretary in order to engage in the business 
of handling and dealing in live poultry and provides for a penalty 
for engaging in such dealing without a license. Further, the sec- 
tion empowers the Secretary to deny such a license to any appli- 
cant upon a finding that the applicant at any time within two 
years prior to his application engaged in any practice of the 
character prohibited by this chapter. Section 505 (7 U.S.C. § 
218d.) also empowers the Secretary, after hearing, to suspend a 
license for violation of the Act. 


Thus, it is apparent that the Department of Agriculture and 
the Secretary thereof have great and extensive control] through 
licensing procedure to apply near fatal sanctions to live poultry 
dealers for noncompliance with the Act even though Congress 
did not authorize the procedure for issuing cease and desist 
orders applicable only to packers. 


We are convinced from the plain language of the statute that 
Congress knew what it was doing and there was no inadvertence 
or oversight on its part when it made the three sections of the 
Act relating to cease and desist orders applicable to packers 
only. Of course, when the provisions of an act are clear and un- 
equivocal, there is no need to resort to general rules of statutory 
construction. Callanan v. United States, 364 U.S. 587, 596 (1961) ; 
Northwest Paper Co. v. Federal Power Commission, 344 F.2d 47, 
50 (8th Cir. 1965) ; United States v. Martin, 337 F.2d 171 (8th 
Cir. 1964) ; Kansas City, Mo. v. Fed. Pac. Elect. Co., 310 F.2d 
271, 273-274 (8th Cir. 1962), cert. denied, 371 U.S. 912 (1962), 
873 U.S. 914 (1963). Neither is there any need to resort to the 
legislative history of the Act. United States, Trustee v. Oregon, 
866 U.S. 648, 648 (1961). 


Nevertheless, while we think there is no reason to resort to the 
many rules of statutory construction so vigorously argued by 
respondents due to the plain language of the statute, in recogni- 
tion of the importance of this case and the fact that the issue 
here is one of first impression, we do explore the path of the 
1935 amendment through the Congress which clearly reveals to 
us that it was the intention of the Congress with respect to the 
provisions of the statute here involved dealing with the machinery 
for the issuance of a complaint, conduct of hearings and the 
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entering of cease and desist orders that they should apply to 
packers only. It is a serious matter to invest an agency of the 
Government with power to act as the prosecutor as well as to sit 
in judgment upon an accused. The Congress, of course, has the 
power to grant such authority and has utilized it in instances 
such as the authority granted to the National Labor Relations 
Board. But it is equally as serious a business for an administrative 
agency, or a court for that matter, to assume to interpolate words 
into a statute when the Congress has not seen fit to use such 
words itself. This is particularly true in the instance here as 
Congress fashioned its own definition for the word “packer” in 
the original 1921 Act and has never seen fit to change it by any 
subsequent amendment to the Act. The courts are not at liberty 
to add to or deviate from words in a statute and thus thrust the 
court’s will, or that of an administrative agency, upon the Con- 
gress where the same is not necessary to avoid an absurdity or 
frustrate the meaning or purpose of the statute. See and compare 
United States v. Great Northern Ry. Co., 343 U.S. 562, 575 
(1952); 62 Cases of Jam v. United States, 340 U.S. 593, 600 
(1961) ; Crooks v. Harrelson, 282 U.S. 55, 60 (1930); United 
States v. Martin, supra; C.I.R. v. Mercantile Nat’l Bank of Dallas, 
276 F.2d 58, 62 (5th Cir. 1960); Fisher Flouring Mills Co. v. 
United States, 270 F.2d 27, 32 (9th Cir. 1958); Christner v. 
Poudre Valley Co-op. Assn., 235 F.2d 946, 950, 10th Cir. 1956) ; 
De Soto Securities Co. v. C.I.R., 235 F.2d 409, 411 (7th Cir. 
1956) ; Hatfried, Inc. v. C.I.R., 162 F.2d 628, 631 (3rd Cir. 1947) ; 
Fides, A. G. v. C.I.R., 187 F.2d 731, 734 (4th Cir. 1943), cert. 
denied, 320 U.S. 816 (1944) ; Girard Inv. Co. v. C.I.R., 122 F.2d 
843, 845-846 (3rd Cir. 1941), cert. denied, 314 U.S. 699 (1942). 


It is significant to note that in 1934 Senate Bill 2246 was in- 
troduced to amend the Act, and the proposed bill as written 
would have accomplished exactly what respondents now desire 
to effect by way of judicial interpretation, as the original 1934 
bill would have amended §§ 202, 203, 204, 205, 401 and 403 of 
the Act by adding the words “or poultry dealer” after the word 
“packer” whenever it occurred in the mentioned sections. 78 
Cong. Rec. pt. 1 at 457, 78rd Cong., 2nd Sess. (1934). This bill 
was referred to the Senate Committee on Agriculture and 
Forestry but was reported out of that committee with an amend- 
ment in the nature of a substitute and the substituted bill deleted 
§§ 208, 204 and 205 of the Act from the list of sections to be 
amended to make them applicable to poultry dealers. This sub- 
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stituted bill with the deletions was passed by the Senate (78 
Cong. Rec. pt. 10 at 11308, 73rd Cong., 2nd Sess (1934)) but 
was not enacted at that session of the Congress. It was introduced 
in substituted form during the first session of the 74th Congress, 
however, and enacted into law August 4, 1935 (49 Stat. 648-649). 
This amended bill constitutes Title 5 of the Packers and Stock- 
yards Act, and is compiled as 7 U.S.C. § 218-218d. The first sen- 
tence of § 503 (omitted from 218b. of the compilation) provides: 


“Sections 202, 401, 402, 403, and 404 of said Act are amended 
by the addition of the words ‘or any live poultry dealer or 
handler’ after the word ‘packer’ wherever it appears in said 
sections.” 


Thus, the intention of Congress to make §§ 203, 204 and 205 ap- 


plicable solely to packers could hardly be plainer, since the con- 
gressional committee specifically considered and rejected the pro- 
posal to make these sections applicable to live poultry dealers or 


handlers. A contrary interpretation would in effect convict the 


Congress of ignorance as to what it was doing. Certainly under 


these circumstances the addition of the words “or any live poultry 
dealer or handler’”’ into the three sections of the Act in fifteen 
different places when Congress specifically rejected the original 
bill which would have accomplished this is not warranted and, 


in fact, would transcend the authority of the court. 


In United States v. Great Northern Ry. Co., supra, the Su- 
preme Court said (343 U.S. at 575): 


“Congress could well have prohibited the Commission from 
considering financial needs in issuing any order under Sec- 


tion 15 (3). This was proposed in one bill and expressly re- 


jected by a congressional committee. ... . It is our judicial 
function to apply statutes on the basis of what Congress has 
written, not what Congress might have written. Where, as 


here, the Commission did not establish through routes, Sec- 
tion 15 (4) has no application. (Emphasis supplied.)” 


In 62 Cases of Jam v. United States, supra, Mr. Justice Frank- 
furter, speaking for the Court, said (340 U.S. at 600): 


“In our anxiety to effectuate the congressional purpose of 


protecting the public, we must take care not to extend the 
scope of the statute beyond the point where Congress indi- 
cated it would stop.”’ 











ARKANSAS VALLEY INDUSTRIES, INC. et al. vu. FREEMAN 931 
Cite as 28 A.D. 923 


At page 596 the Court further stated: “After all, Congress ex- 
presses its purpose by words. It is for us to ascertain—neither 
to add not to subtract, neither to delete nor to distort.” 


We cannot agree with respondents’ strong and vigorous argu- 
ment that the statute should be read as if the deleted words were 
in it because the statute as written leads to futile results in that 
it leaves no statutory authority for administrative enforcement 
against live poultry dealers or handlers who violate § 202 of the 
Act. This argument ignores the authority of the Attorney General 


to take action as well as the authority vested in the Department 
of Agriculture under the licensing provisions of the statute. 


We think it is also significant that the 1958 amendment de- 


lineating the areas of jurisdiction of the Federal Trade Com- 
mission and the Department of Agriculture over packers and 
poultry dealers did not in any manner change the congressional 
definition of packer or in any wise change the language in the 
provisions of the Act respecting the procedure for the issuance 
of complaints, notice and conduct of hearings and the issuance 
of cease and desist orders. 

Having concluded that the Department had no jurisdiction to 
proceed against petitioners under §§ 203, 204 and 205 of the Act, 
since they are live poultry dealers and handlers and not packers, 
it is unnecessary to engage in a discussion of the several other 
issues presented on this appeal. 


The decision and order of the Secretary of Agriculture are 
set aside. 
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Celery—Market Decline—New Agreement—Protection for shrinkage 
—Failure to make good delivery—Consignment— 
Lack of authorization for 


Where respondent failed to recondition either of the two shipments of celery 
and thereby determine shrinkage, failed to make good delivery, and was 
not authorized by complainant to resell the produce on consignment, j 
respondent is liable to complainant for the full contract price of the 
celery, less the amount already paid by respondent to complainant on 
said shipments. 


John R. Catlin, Western Gdowers Association, Los Angeles, Cal., for com- 
plainant. 

Respondent pro se. 

Lenore H. Langford, Presiding Officer. 
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Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $1,007.06 in con- 
nection with the sale and shipment of celery in interstate com- 
merce. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent. A copy of the report of investigation was also served upon 
complainant’s representative. Respondent filed an answer to the 
complaint, denying the transactions as alleged, denying any addi- 
tional liability, and requesting dismissal of the complaint. 


Since the amount involved herein does not exceed $1500, the 
shortened procedure provided in the Rules of Practice (7 CFR 
47.20) is applicable. Pursuant to such procedure, complainant 
was given an opportunity to file an opening statement, but de- 
clined to do so. Respondent filed an answering statement and 
complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Samuel S. Vener, doing busi- 
ness as Samuel S. Vener Co., whose address is P. O. Box 1377, 
Chula Vista, California. 


2. Respondent is an individual, Vincent Catanzaro, doing busi- 
ness as Bob Cat Produce Company, whose address is 2018 Small- 
man Street, Pittsburgh, Pennsylvania. At the time of the trans- 
actions involved herein, respondent was licensed under the Act. 


3. On or about January 5, 1968, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a carload of U.S. No. 1 celery, Deb Brand, Improved H Seed, Flat 
Pack Sturdee, foil-lined crates, 2 and 214 dozen size, at market 
price on date of shipment, January 8, 1968, plus 15¢ per crate 
hydrocooling, plus $105 topice, f.o.b. shipping point. 


4. The contract was negotiated by C. H. Robinson Company, 
a broker located at Pittsburgh, Pennsylvania. The broker issued 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 28 A.D. 934 





a Brokers Standard Memorandum of Sale and forwarded copies 
to the parties. 


5. Complainant shipped on January 8, 1968, in car SFRD 7785, 
from shipping point in the State of California to respondent at 
Pittsburgh, Pennsylvania, 405 crates of celery, 2-dozen size, and 
155 crates, 214-dozen size, at $3.75 per crate, market price on 
date of shipment. 


6. The carload of celery arrived at Pittsburgh on or about 
January 15, 1968 and received an official inspection beginning 
at 10:45 a.m., January 15 and extending through January 23. 
The report of such inspection disclosed, in part, the following: 


“Condition: Generally fresh and crisp. Tops good green color. 
Jan. 15 and 16: From 4 to 13% in most crates, in many none, 
average 6% decay. Jan. 19 through 23: Approximately 1/4 of 
load remaining; From 4 to 21% in most crates, in some none, 
average 8% decay. Throughout inspection, decay is Bacterial 
Soft Rot, generally in early stages. 


“Remarks: Inspection completed Jan. 23, 1968 at 9:05 A.M. 
Unloading completed Jan. 24, 1968. Inspection made during 
process of unloading.” 


7. On January 15, 1968, the broker C. H. Robinson Company 
conferred with complainant concerning a market decline in the 
price of celery, and the price on the shipment in car SFRD 7785 
was adjusted from $3.75 to $3.60 per crate, which adjustment 
was prior to the inspection referred to in Finding of Fact No. 6. 
On January 17, 1968, the broker gave the details of the inspec- 
tion on January 15 and 16 by telephone to complainant, and com- 
plainant agreed to protect respondent for shrinkage on the ship- 
ment. 


8. On or about January 15, 1968, in the course of interstate 
commerce and by oral contract negotiated by C. H. Robinson 
Company, a broker at Pittsburgh, Pennsylvania, complainant sold 
to respondent a carload of U.S. No. 1 celery, Deb label, Improved 
H Seed, Flat Pack Sturdee, foil lined crates, at $3.50 for 2 and 
214-dozen size and $2.75 for 5-dozen size, plus 15¢ per crate 
hydrocooling, plus topice, f.o.b. California shipping point. 


9. Complainant shipped on January 16, 1968, in car SFRD 
9069, from loading point in the State of California to respondent 
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at Pittsburgh, Pennsylvania, 390 crates of 2-dozen size celery, 
125 crates 214-dozen size celery, and 45 crates 5-dozen size celery. 
Car SFRD 9069 arrived at Pittsburgh on or about January 23, 
1968, and the celery contained therein received an official in- 
spection beginning at 12:30 p.m. on that date and extending 
through January 30. The report of such inspection showed, in 
part, the following: 


“Condition: Generally fresh and crisp. Tops good green color. 
From 3 to 13% decay in most crates, in some none, average 
6%, Bacterial Soft Rot, early stages, affecting 1 or 2 outer 
midribs. Condition approximately same throughout load and 
entire period of inspection. 


“Remarks: Inspection completed Jan. 30, 1968 at 8:10 A.M. 
Unloading completed Feb. 2, 1968. Inspection made during 
process of unloading.” 


On January 24, 1968, the broker gave complainant the details of 
the inspection by telephone, and complainant agreed to protect 
respondent for shrinkage on this load. 


10. Respondent, without authority or authorization from com- 
plainant, handled both carloads of celery on a consignment basis. 
On car SFRD 7785, respondent remitted net proceeds to com- 
plainant by check of $1,842 on or about January 31, 1968, ac- 
companied by an accounting. On car SFRD 9069, respondent 
remitted to complainant by check net proceeds of $1,555.19 on 
or about February 21, 1968, accompanied by an accounting. 
Complainant notified both respondent and the broker that re- 
spondent had no authority to change the sales to consignment 
transactions and that complainant was accepting respondent’s 
checks as partial payment of the amounts due. No further pay- 
ments have been made by respondent in connection with the two 
carloads of celery. 


11. An informal complaint was filed on July 12, 1968, which 
was within 9 months after accrual of the causes of action herein. 


CONCLUSIONS 


The first issue between the parties to be determined is the 
question of the contract price on the first shipment of celery, 
car SFRD 7785, shipped on January 8, 1968. The contract simply 
provided for market price on date of shipment. Since complain- 
ant invoiced respondent at $3.75 per crate for the shipment, and 
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this is not contested, it is assumed that was the market price on 
January 8, 1968. Respondent contends, however, that the price 
was changed after shipment to $3.60 per crate. This is supported 
by the broker C. H. Robinson Company in a letter to the Depart- 
ment in which it is stated that the broker, on January 15, 1968, 
conferred with complainant and the price on this shipment was 
changed to $3.60, f.o.b., on account of market decline. The broker 
further states that this adjustment was made before the celery 
was inspected at destination. Thereafter on the same date, the 
broker addressed a letter to complainant confirming the telephone 
conversation and stating that, ‘‘Account of market decline, you 
have agreed to bill the above-mentioned car at $3.60, f.o.b.” A 
copy of the letter was forwarded to respondent and was received 
by respondent in due course. Complainant contends that he never 
received this letter. Since the broker states the letter was never 
returned to it by the Post Office, it must be assumed that the 
letter was delivered to complainant. We conclude, therefore, that 
the contract price on the January 8, 1968 shipment, car SFRD 
7785, was $3.60 per crate, f.o.b., plus hydrocooling and plus topice. 


We now proceed to the new agreement reached by the parties 
after arrival of the two carloads of celery. The parties are agreed 
that complainant granted respondent “protection for shrinkage” 
upon being informed of the results of the inspections made of 
the celery on arrival at Pittsburgh. The contract provided for 
U.S. No. 1 celery. The United States Standards for Celery permit 
a tolerance for the U.S. No. 1 grade at destination of 10 percent 
in any lot for stalks which fail to meet the requirements of the 
grade, including therein not more than 2 percent for soft rot. On 


the basis of the inspections on or about the dates of arrival, it 
is concluded that complainant failed to make good delivery under 


the contracts. Although complainant agreed to protect respondent 
against shrinkage on the two shipments, it appears that respond- 
ent did not recondition the celery, but resold it on a consign- 
ment basis. Since respondent was not authorized to handle the 
celery for complainant’s account on a consignment basis, his re- 
mittance to complainant of only the net proceeds was improper. 
There was implicit in the new agreement an understanding by 
the parties that respondent would recondition the celery in order 
to determine his shrinkage. Since he failed to recondition either 
shipment and there is no evidence to establish the shrinkage, if 
any, respondent is liable for the full contract price. We conclude 
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that his failure to pay complainant the contract price was in 
violation of Section 2 of the Act. 


At $3.60 per crate, plus precooling and ice, the contract price 
of the celery shipped January 8 in car SFRD 7785 was $2,205. 
Respondent has paid complainant on this shipment $1,842, leaving 
a balance due and owing complainant of $363. The total contract 
price of the celery shipped in car SFRD 9069 was $2,115.25. Re- 
spondent paid complainant in connection with this shipment 
$1,555.19, leaving a balance of $560.06 due complainant on this 
car. Adding the $363 due on car SFRD 7785 and the $560.06 
due on car SFRD 9069, we find there is due and owing to com- 
plainant from respondent a balance of $923.06. Complainant 
should be awarded reparation in this amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $923.06, with interest thereon 
at the rate of 6 percent per annum from March 1, 1968, until 
paid. 


Copies of this order shall be served upon the parties. 


(No. 12,601) 


B & K PRODUCE Co., INC. v. JIMMIE G. DEOUDES, INC. PACA 
Docket No. 2-1075. Decided July 8, 1969. 


Joint account—Failure to establish representations 


Where it is concluded that the parties entered into a joint account agreement 
for an entire load of produce, rather than consignment of part and joint 
account on the balance as indicated by respondent’s accountings, and 
respondent failed to establish that representations were made as to 
quality or condition or that all the produce was to come from one grower, 
respondent is liable to complainant for one half of the profits of sale, less 
an amount admittedly owed respondent by complainant on a prior trans- 
action. 


Edward C. Mainz, Jr., Atlas, Schwartz, Gudwitz & Bland, McAllen, Texas, 
for complainant. 
Respondent pro se. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In the formal complaint filed September 23, 1968, com- 


plainant seeks reparation of $322.32. This amount is alleged to be 
the balance due in connection with a truckload of mixed vegetables 
shipped to respondent on joint account during March 1968. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant. A copy of the complaint and 
a copy of the report of investigation were served upon respond- 
ent. Respondent filed an answer denying liability. 

Since the amount involved in the complaint did not exceed 
$1,500, the shortened method of procedure was followed (7 CFR 
47.20). Pursuant to such procedure, complainant was given the 


opportunity to file an opening statement but none was filed. Re- 
spondent filed an answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, B & K Produce Co., Inc., is a corporation whose 
address is P. O. Box 86, Santa Rosa, Texas. 


2. Respondent, Jimmie G. Deoudes, Inc., is a corporation whose 
address is 13825 Fifth Street, N. E., Washington, D. C. At the time 


of the transaction involved herein, respondent was licensed under 
the act. 


3. On March 8, 1968, contemplating shipment in interstate 
commerce, complainant contracted to sell to respondent a truck- 


load of mixed vegetables, including kale, at various unit prices, 
delivered at respondent’s place of business. The contract was 
negotiated by George Brokerage Company, Donna, Texas. 


4, On March 9, 1968, complainant shipped 831 packages of 


mixed vegetables from Mercedes, Texas, to respondent. The load 


did not include any kale. On or about March 11 complainant, 
through the broker, iniiormed respondent of the absence of kale 
and respondent said the load would not be accepted on arrival 


because of the omission, 


5. The truck arrived in Washington, D. C. on March 12. Com- 
plainant telephoned respondent concerning the load and it was 
agreed that respondent would handle the vegetables on a joint 
account basis at the following f.o.b. joint account costs: 
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Packages Commodity Unit Cost Total 
35 Endive $1.75 $ 61.25 
; 85 Escarole 1.75 61.25 
25 Red Cabbage 3.00 75.00 
1 Root Parsley 6.00 6.00 
135 Mustard Greens 1.55 209.25 
125 Turnip Greens 1.75 218.75 
300 Collards 1.60 480.00 
25 Spinach—Regular 1.75 43.75 
40 ” —Clipped 2.00 80.00 
15 Beets 2.75 41.25 
10 Dandelion 2.50 25.00 
60 Broccoli 2.00 120.00 
25 Green Onions 2.50 61.50 
Freight Advance 300.00 
Top Ice 30.00 
) $1,814.00 


6. The load was delivered to respondent at 3 a.m., March 13 
and was unloaded into respondent’s store. At respondent’s request 
a Federal inspection was made at 10:45 a.m. March 14 of 90 
bushels of Turnip greens, 90 bushels of Mustard greens and 125 
bushels of Collards. The certificate reads as follows: 


“Condition of load: Stacked at above mentioned location, 


good amount crushed ice in baskets. 


“Condition of pack: Tight 


“Temperature of product: Not taken. 


“Size: Mustard greens: Fairly uniform. 


“Quality: Mustard greens: Clean, mostly green color. Aver- 
age 38% damage by long, coarse stalks. 

i “Condition: Turnip Greens: Mostly fresh. Average 2% 
damage by crushed and bruised leaves. From 28 to 40% 
average 35% damage by yellowing to yellow leaves, No 
decay. Mustard Greens: Mostly fresh. Average 15% damage 


by yellowing and yellow leaves no decay. Collard Greens: 
Fresh, no decay. 


“Grade: Mustard greens: Fail to grade U.S. No. 1 account 


grade defects, 


“Remarks: Inspection and certificate restricted to the condi- 
f tion only on Turnip and Collard Greens.” 











942 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 28 A.D. 939 


7. Respondent sold the vegetables and sent complainant an 


accounting dated March 28, 1968, together with checks for 


$1,402.03, Respondent accounted for the 135 crates of Mustard 


greens and 125 crates of Turnip greens on a consignment basis 
as follows: gross proceeds of $442.50, expenses of $312.34 ($234 
for freight, $13 for handling, $12 for inspection and $53.34 for 
commission) and net proceeds of $99.66. The other vegetables 


were accounted for on a joint account basis as follows: gross pro- 
ceeds of $1,919.50; expenses of $168.35 for freight, $85.65 for 


handling, and $1,385.25 for joint account cost; net sales of 
$280.25; and one-half joint profit of $140.13. 


8. The Department made a personal investigation of respond- 


ent’s records concerning the load of vegetables and, on the basis 
of such records, prepared the following joint accounting: 


Gross Sales: $2,339.70 
Expenses: Freight 402.35 
Handling 98.65 
Inspection 12.00 
Joint Cost 1,814.00 2,327.00 
Joint Profit 12.70 
Joint Cost 1,814.00 
One-half joint profit 6.35 
$1,820.35 
Paid by respondent 1,402.03 
Balance due $ 418.32 


9. There is due and owing to complainant from respondent 
$418.32, less the amount of $96.00 admittedly due from com- 


plainant to respondent on a prior transaction, or a balance of 


$322.32. 


10. The formal complaint was filed September 23, 1968, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


There is no dispute that the joint account contract involved 
herein was entered into in a telephone conversation on March 12, 
1968, between John R. Bearden, President of complainant, and 
Jimmie G. Deoudes, President of respondent. The only material 
question appears to be whether Bearden made any express war- 
ranties with respect to the quality or condition of the vegetables. 
Deoudes states that he agreed to the joint account on the condi- 
tion that all of the greens would be from one farmer and that 
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the greens on the back of the trailer were in perfect condition 
whereas those on the front were in poor condition. He also states: 


“T don’t feel that I have taken advantage of Mr. Bearden 


because had the greens on the truck been as good as he said 
on the phone, we wouldn’t have had all these troubles, but 
where I made my mistake was being a good guy and helping 


him out of a predicament.” 


Respondent also submitted in evidence a letter written by 
Deoudes to Bearden on April 11, 1968, stating that Bearden had 
said the greens were real good and all from one grower. However, 


in the letter sent by Deoudes to complainant on March 28, 1968, 


enclosing the accounting and checks, no mention is made of these 
representations. 


Although the evidence does not include a denial by Bearden of 
the claimed representations, it is noted that the invoice sent by 


complainant to respondent contains no such representations, It is 
concluded that respondent has failed to establish that any repre- 


sentations were made with respect to the quality or condition of 
the vegetables and that respondent is liable to complainant on a 
joint account basis for the entire load. It is further concluded 


that, in the absence of any evidence to the contrary, the profits 


and losses were to be shared equally. Boler Fruit & Vegetable Co. 
v. Becker, 16 A.D. 426. 


It appears from the report of investigation that a Department 
employee visited respondent’s place of business on June 28, 29 
and July 1, 1968, and examined its records concerning the load 


in question. The joint accounting prepared from such records 
is set forth in Finding of Fact 8. This accounting found that the 
amount due complainant under the joint account contract is 
$418.32. Respondent does not dispute the accuracy of this ac- 
counting. Complainant admits that it owes respondent $96.00 
on a prior transaction and has limited its claim for damages to 
the difference between these figures, or $322.32. The failure of 
respondent to pay to complainant the sum of $322.32 is in viola- 
tion of section 2 of the act and reparation should be awarded to 
complainant against respondent in that amount with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $322.32, with interest thereon 
at the rate of 6 percent per annum from April 1, 1968, until paid. 


Copies of this order shall be served upon the parties. 


(No. 12,602) 


MENDELSON-ZELLER Co., INC. v. FARMERS PRODUCE CORPORATION 
and/or LoU LODEN PRODUCE DISTRIBUTOR. PACA Docket No. 
2-1151. Decided July 8, 1969. 


F.o.b. sale—Authority of broker—Adjustments and breach of suitable 
shipping condition not established 


In f.o.b. sale where buyer failed to establish breach of suitable shipping 
condition warranty, and where seller made no representations concerning 
authority of broker to grant price reduction, the buyer is liable for full 
contract price. Complaint against broker is dismissed. 


Complainant pro se. 
Frederick J. Schoeneman, Schoeneman & Johnson, Oakland, Cal., fo1 
respondent Farmers Produce Corporation. 
Respondent Lou Loden Produce Distributor, pro se. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
an award of reparation against respondent Farmers Produce 
Corporation in the amount of $1,494.25 in connection with trans- 
actions involving six truckloads of fruits and vegetables in inter- 
state commerce. Complainant has requested, in the alternative, 
that if respondent Farmers Produce Corporation is found to be 
not liable in these transactions, that reparation be awarded it 
against respondent Lou Loden Produce Distributor. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
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complaint was served upon each of the respondents, who filed 
answers thereto denying liability to complainant. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in the 
rules of practice is applicable. Pursuant to this procedure, com- 
plainant filed an opening statement, respondent Farmers Produce 
Corporation filed an answering statement, and complainant filed 
a statement in reply. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Mendelson-Zeller Co., Inc., is a corporation 
whose address is 450 Sansome Street, San Francisco, California. 


2. Respondent Farmers Produce Corporation is a partnership 
composed of James F. Gamenara and Sebastian J. Freccero, whose 
address is 423 2nd Street, Oakland, California. Respondent Lou 
Loden Produce Distributor is an individual, Louis Loden, whose 
address is P. O. Box 34, Nogales, Arizona. At the time of the 
transactions involved herein, each of the respondents was licensed 
under the act. 


3. During the period January 6 through January 29, 1968, in 
the course of interstate commerce, complainant sold to respond- 
ent Farmers Produce Corporation, hereinafter referred to as 
“Farmers Produce,” six truckloads of fruits and vegetables at 
agreed contract prices totaling $6,450.95, f.o.b. Nogales, Arizona. 
The sales between complainant and Farmers Produce were ne- 
gotiated by respondent Lou Loden Produce Distributor, who acted 
in each instance as broker. However, this respondent, hereinafter 
referred to as the “broker,” did not issue memorandums or con- 
firmations on any of the transactions. 


4, During the period January 6 through January 29, 1968, com- 
plainant shipped from Nogales, Arizona, to Farmers Produce at 
Oakland, California, six truckloads of fruits and vegetables, as 
provided in the contracts set forth in Finding of Fact No. 3. The 
shipments, upon arrival at contract destination in Oakland, were 
received and accepted there by Farmers Produce. 


5. Farmers Produce has paid $4,956.70 to complainant in con- 
nection with these transactions. 


6. The formal complaint was filed on August 9, 1968, which was 
within 9 months after the causes of action herein accrued. 
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CONCLUSIONS 


The purchase, receipt and acceptance by Farmers Produce of 
the six truckloads of fruits and vegetables involved herein is not 
disputed. There likewise is no dispute regarding the fact that 
Farmers Produce has paid complainant $4,956.70 in connection 
with these transactions. However, complainant claims, and is 
seeking to recover in this proceeding, the difference between the 
amount paid, $4,956.70, and the total of the f.o.b. contract prices, 
$6,450.95, or $1,494.25, as a balance due and owing. Farmers 
Produce denies that any balance is due and owing, on the ground 
that the $1,494.25 represents reductions in the contract prices 
of the various shipments granted to Farmers Produce by the 
broker in the transactions, respondent Lou Loden Produce Dis- 
tributor, acting as complainant’s agent. Complainant, however, 
denies that the broker was authorized to make adjustments in 
the contract prices of the produce. 


When one deals with or through an agent, he assumes all risks 
of lack of authority in the agent. Anonymous, 11 A.D. 1060. 
Ordinarily a broker, acting as such, has no implied authority to 
make an allowance to a buyer without the seller’s consent. 
Anonymous, 4 A.D. 472. While it is clear that the broker here 
represented to Farmers Produce that he had the authority to 
grant price adjustments in connection with these transactions, 
it has been held that it is the acts and conduct of the principal, 
and not those of the agent, that must be relied upon to establish 
the agency. It is, in short, the “apparent authority . .. the princi- 
pal knowingly permits the agent to exercise, or which he holds 
the agent out as possessing.” Nash-DeCamp Company v. S. Al 
bertson Company, Inc., 138 A.D. 283, citing Litchfield v. Green, 43 
Ariz. 509, 33 P. (2d) 290 (1934). In reviewing the record before 
us, we fail to find any representations by complainant to Farmers 
Produce concerning the authority of the broker to grant reduc- 
tions in the purchase prices of the goods involved herein. We 
conclude, therefore, that the broker was not clothed by com- 
plainant with apparent authority to grant price adjustments to 
Farmers Produce on the shipments involved herein; and that 
complainant is therefore not bound by the broker’s representa- 
tions in this regard, since such representations were beyond the 
scope of his (the broker’s) authority as broker. 


While we hold that respondent Farmers Produce may not es- 
cape liability to complainant for the total amount of the f.o.b. 
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purchase prices of the produce involved herein on the basis of 
allowances sought to be made by the broker, we must consider 
whether Farmers Produce is entitled to any reduction in the 
purchase prices as the result of any damages suffered from any 
breach of warranty by complainant. Specifically, we have in mind 
that Farmers Produce, in claiming the reductions granted by 
the broker, stated that such reductions were allowed due to the 
poor quality and condition of much of the produce included in 
the six loads. Since all transactions covered by the complaint 
were f.o.b. sales, it appears that Farmers Produce may be sug- 
gesting that complainant breached the warranty of suitable ship- 
ping condition! as to these six truckloads. If such is the case, 
then Farmers Produce, as the moving party, has the burden of 
proving both breach and resulting damages by a preponderance of 
the evidence. Without elaborating, we think it sufficient to say 
that Farmers Produce has submitted no evidence as to these issues 
except for its statements that the produce shipped by complain- 
ant failed to meet contract requirements with respect to kind, 
quality, grade and condition. Such statements do not satisfy 
Farmers Produce’s burden of proof in this instance, and we con- 
clude that this respondent has failed to establish any breach by 
complainant of the warranty of suitable shipping condition. Since 
no breach of this warranty has been established against com- 
plainant, it follows that no question of damages is presented. 


Having accepted the six shipments of produce involved herein, 
respondent Farmers Produce became liable to complainant for 
the full purchase prices thereof, or $6,450.95. Farmers Produce 
has paid complainant $4,956.70 in connection with these trans- 
actions, leaving a balance of $1,494.25. Farmers Produce’s failure 
to pay such balance to complainant is in violation of section 2 
of the act, for which reparation should be awarded, with interest. 


Complainant, in its formal complaint, has requested that repa- 
ration be awarded it against respondent Lou Loden Produce 
Distributor, in the event we found respondent Farmers Produce 
not liable herein. While we conclude, on the basis of the record 
before us, that the evidence is sufficient to establish that the 
broker exceeded the scope of his authority, in violation of section 
2 of the act, in representing to Farmers Produce that he (the 


1. The Department's regulations, 7 CFR 46.43(i), provide in relevant part that produce 
quoted or sold “F.o.b.”” must be placed free on board the boat, car, or other agency of the 
through land transportation agency at shipping point, in suitable shipping condition. “Suit- 


able shipping condition,” in relation to direct shipments, is defined as meaning that the 
commodity, at time of billing, is in a condition which, if the shipment is handled under 
normal transportation service and conditions, will assure delivery without abnormal deterio- 
ration at the contract destination agreed upon between the parties. (7 CFR 46.43(j)). 
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broker) had the authority to make adjustments in the contract 
prices of the various shipments involved herein, it must be 
remembered that we have also found Farmers Produce to be 
liable to complainant. Accordingly, we conclude that we may make 
no award to complainant against respondent Lou Loden Produce 
Distributor and that the complaint as to this respondent should 
be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent Farmers 
Produce Corporation shall pay to complainant, as reparation, 
$1,494.25, with interest thereon at the rate of 6 percent per 


annum from March 1, 1968, until paid. 


The complaint as to respondent Lou Loden Produce Distributor 
is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,603) 


In re DIXIE TOMATO & PRODUCE Co., INC. PACA Docket No. 2- 
1254. Decided July 10, 1969. 


Failure to pay—Violation of record requirements— 
Publication of facts—Default 


The acts of respondent in failing to account and make full payment promptly 
of net proceeds realized from consignment transactions, failing to make 
full payment promptly of agreed purchase prices, or the balances thereof, 
for commodities purchased, and failing to prepare and maintain records 
that fully disclose all transactions in its business under the act, consti- 
tute repeated and flagrant violations of the act and the regulations 
issued thereunder. As respondent’s license under the act terminated 
prior to the institution of this proceeding, revocation thereof is not 
ordered but the facts and circumstances of the violations found herein 
shall be published. 


Thomas J. Donnelly for complainant. 
John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
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et seq.), the respondent failed to file an answer to the complaint 
and failed to file exceptions to the hearing examiner’s report 


recommending respondent be found to have violated the act as 
charged in the complaint. 


The recommended decision and proposed order of the hearing 
examiner are adopted as the final decision and order herein. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended, instituted by a com- 


plaint issued by the Director, Fruit and Vegetable Division, 
United States Department of Agriculture on April 8, 1969, 


wherein the respondent is charged with numerous violations of 
the aforesaid act and the regulations issued thereunder. 


The respondent has failed to answer the complaint and, there- 
fore, under the provisions of Section 47.30 of the rules of prac- 
tice under the act (7 CFR 47.30), it is deemed to have admitted 
the allegations of the complaint and waived oral hearing. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Dixie Tomato & Produce Co., Inc., also trading 
as Dixie Tomato & Produce, Inc., is an Alabama corporation 
whose mail address is 611 Kenwood Drive, Birmingham, Alabama 


35214, 


2. Pursuant to the licensing provisions of the Act, license No. 
662034 was issued to respondent on February 23, 1966. This 


license was renewed in 1967 and 1968 but terminated on February 
23, 1969, when respondent failed to renew it. 


3. As set forth more fully in the complaint, a copy of which 
was served upon the respondent, during the period September 1, 
1968, through October 29, 1968, respondent received on consign- 
ment five lots of perishable agricultural commodities in inter- 
state commerce from five shippers, sold these commodities and 
realized net proceeds therefor, but failed to account and pay the 


net proceeds to the shippers. 
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The total of the proceeds due and unpaid for the three consign- 
ments for which accounts sales were prepared is $1,962.42. The 
proceeds due the shippers for the other two consignments are 
unknown. 


4. As set forth more fully in the complaint during the period 
June 29, 1968, through December 19, 1968, respondent purchased, 
received, and accepted without complaint in interstate or foreign 
commerce 120 lots of fruits and vegetables from 57 sellers but 
failed to make full payment of the agreed purchase prices. 


The total of the unpaid amounts due these sellers is $129,432.25. 


5. In respect of some of the transactions mentioned in para- 
graphs 3 and 4 above, various consignors and sellers filed formal 
reparation complaints and default reparation awards were issued 
against respondent as follows: 
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6. 
graphs 3 and 4 above, various consignors and sellers filed formal 
reparation complaints which are being processed against re- 


spondent, as follows: 
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In respect of some of the transactions mentioned in para- 


Transaction 
Number(s) Name Amount of Complaint 
Consignment Trans- M. J. Duer & Co. $ 544.09 
action 3 and Sales Exmore, Virginia 
Transaction 67 
48-49 Gateway Produce Co. $1,039.00 
Bovina, Texas 
50-51 Dick Johnson $2,406.00 
Hendersonville, N. C. 
62-63 Bonanza Produce, Inc. $3,825.00 
Othello, Washington 
93-94 Alvin J. Trautman $2,061.20 
Hereford, Texas 
107 Eaton Fruit Co., Inc. $ 842.80 
Glendale, Arizona 
108-110 Cy-Lou Farms Produce Division $5,019.30 


Eau Claire, Michigan 


7. During the period November 22, 1966, to November 22, 


1968, respondent failed to maintain its records in accordance 
with the Act and the regulations as set forth below: 


A, 


Respondent’s receiving book did not show all commodities 


received, car number or truck license number, driver’s 


name, name of delivering carrier, date of receipt, number 
of packages or quantity received, the name and address 
of the consignor or seller, whether consigned, purchased, 


or joint account, the disposition of the produce, or the lot 


number assigned to the lot, as required by Section 46.18 
of the Regulations (7 C.F.R. 46.18). 


- In pool shipments, respondent listed one shipper or seller 


only, instead of the name of each shipper participating 
in the shipment, as required by Section 46.18 of the Regu- 
lations (7 C.F.R. 46.18). 


. Respondent did not assign lot numbers to consigned pro- 
duce, nor to purchased shipments of similar produce 


handled at the same time, nor to shipments handled for 


which the shipper was to be charged labor and/or shrink- 


age, as required by Section 46.20 of the Regulations (7 
C.F.R. 46.20). 
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D. Respondent did not show lot numbers of such produce on 
the sales tickets for the sales of this produce, as required 
by Sections 46.19 and 46.20 of the Regulations (7 C.F.R. 


46.19; 46.20). 


E. Respondent’s records were not stored in an orderly man- 
ner so that they could be located and produced promptly, 
as required by Section 46.16 of the Regulations (7 C.F.R. 


46.16). 


PROPOSED CONCLUSIONS 


The acts of respondent in failing to account truly and correctly 
and make full payment promptly of the net proceeds realized from 


the consignment transactions, or in failing to make full payment 


promptly of agreed purchase prices, as set forth in paragraphs 


8 and 4 of the complaint, constitute flagrant and repeated viola- 
tions of Section 2 of the Act (7 U.S.C. 499b). 


The acts of respondent in failing to make full payment prompt- 


ly of the agreed purchase prices, or of the balances thereof, as 


set forth in paragraph 4 of the complaint, constitute flagrant 
and repeated violations of Section 2 of the Act (7 U.S.C. 499b). 


The acts of respondent in failing to prepare and maintain such 


accounts, records, and memoranda as would fully and correctly 


disclose all transactions involved in its business, as set forth in 
paragraph 7 of the complaint, constitute flagrant and repeated 


violations of Sections 46.16; 46.18; 46.19; 46.20; of the Regula- 
tions issued pursuant thereto (7 C.F.R. 46.16, 46.18, 46.19, 46.20). 
By notice in writing, on or about February 12, 1969, respond. 


ent was afforded the opportunity to demonstrate or achieve 


compliance with all lawful requirements of the Act relating to 
the allegations of the complaint. Respondent has failed to do so. 


The foregoing violations of the act by respondent would ordi- 


narily warrant revocation of its license but respondent’s license 


has expired. Therefore, the facts and circumstances shall be 
published. 


PROPOSED ORDER 


The respondent’s license has expired and therefore cannot be 


revoked; however, the facts and circumstances in connection 
therewith shall be published. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 28 A.D. 954 


(No. 12,604) 





Six L’s PACKING COMPANY, INC. v. PETER J. CASSETTA. PACA 
Docket No. 2-1148. Decided July 18, 1969. 


F.o.b. sale—Abnormal transportation service and conditions 


In f.o.b. sale where warranty of suitable shipping condition not applicable 


because of abnormal transportation service and conditions, buyer is liable 
to seller for full contract price. 


Complainant pro se. 
A, M. Schwitalls, Miami, Fla., for respondent. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 


et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $3,620 in con- 


nection with the sale and shipment of tomatoes in interstate 
commerce. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent, and respondent filed an answer thereto. Respondent admits 


that a transaction substantially as alleged in the complaint oc- 
curred between the parties, but denies liability for the purchase 
price of the tomatoes. 

Although the amount involved herein exceeds $1,500, the 
parties waived an oral hearing and the shortened procedure pro- 
vided in the Rules of Practice (7 CFR 47.20) is applicable. 


Pursuant to such procedure, complainant filed an opening state- 
ment, but respondent did not file an answering statement. Neither 
of the parties submitted a brief. 


FINDINGS OF FACT 


1. Complainant, Six L’s Packing Company, Inc., is a corpora- 
tion whose address is P. O. Box 1251, Hollywood, Florida. 


2. Respondent is an individual, Peter James Cassetta, doing 
business as Peter J. Cassetta, whose address is Unit 440 Hunts 
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Point Terminal Market, Bronx, New York. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 


3. On or about April 25, 1968, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 


partial truckload of mature green tomatoes, consisting of 350 
40-pound cartons, at various prices according to size, for a total 
invoice price of $3,620, f.o.b. Florida shipping point. 


4. The contract was negotiated by Freddie Ferrante, a broker 
at Immokalee, Florida, who acted as agent for respondent and 


arranged the transportation by truck broker A & M Brokerage 
Company, whose address is P. O. Box 263, Florida City, Florida. 


5. Complainant shipped on April 25, 1968, from Immokalee, 
Florida, to respondent at Bronx, New York, the tomatoes called 


for by the contract, in the manner agreed upon. 


6. Upon arrival of the shipment at destination, broker Freddie 
Ferrante notified complainant that the truck arrived in an over- 
heated condition and that the driver was drunk. When complain- 
ant disclaimed any responsibility, the tomatoes were turned over 


to Eastern Tomato Distributors and the shipment of tomatoes 
was sold at auction for the account of A & M Brokerage Company. 


7. Complainant has not received from respondent the purchase 
price of the tomatoes, or any part thereof. 

8. The formal complaint was filed on September 20, 1968, which 
was within 9 months after accrual of the cause of action herein. 


CONCLUSIONS 
This is a simple f.o.b. contract in which respondent-buyer as- 
sumed all risk of damage or delay, or mishandling, in transit. 


Complainant’s obligation under the contract was fulfilled when it 


properly loaded the tomatoes onto the truck selected by respond- 
ent to transport the tomatoes. 


This respondent’s portion of the load of tomatoes was a part 
of the shipment to Amato Bros. Tomato Distributors, Inc., and 
apparently was loaded in the truck back of Amato’s 600 cartons. 
When respondent found the tomatoes pulped at 90° at one point 
and 80° at another, respondent refused the tomatoes and aband- 
oned them to the carrier. However, this does not affect his liability 
under the f.o.b. contract. As we have stated, in an f.o.b. contract, 
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the buyer assumes all risk of damage or delay (or mishandling 
or decay) in transit not caused by the shipper. See Regulations, 
Section 46.43(i). The record is devoid of any evidence, or even 
any claim, of a breach of contract by complainant. Therefore, 
respondent is liable to complainant for the full contract price of 
the tomatoes. Respondent, of course, has every right to sue the 
carrier if the shipment was mishandled in transit, but this in no 
way affects or diminishes respondent’s liability to complainant. 
We conclude that respondent’s failure to pay complainant the 
contract price of $3,620 was in violation of Section 2 of the Act. 
Complainant should be awarded reparation in the latter amount, 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,620, with interest thereon 
at the rate of 6 percent per annum from June 1, 1968, until paid. 


Copies of this order shall be served upon the parties. 


(No. 12,605) 


Six L’s PACKING COMPANY, INC. v. AMATO BROS. TOMATO DIs- 
TRIBUTORS, INC. PACA Docket No. 2-1147. Decided July 18, 
1969. 


F.o.b. sale—Abnorma)] transportation service and conditions 


In f.o.b. sale where warranty of suitable shipping condition not applicable 
because of abnormal transportation service and conditions, buyer is liable 
to seller for full contract price. 


Complainant pro se. 
A. M. Schwitalls, Miami, Fla., for respondent. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
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reparation against respondent in the amount of $6,720 in con- 
nection with the sale and shipment of tomatoes in interstate com- 
merce. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
ent, and respondent filed an answer thereto. Respondent admits 
that a transaction substantially as alleged in the complaint oc- 
curred between the parties, but denies liability for the purchase 
price of the tomatoes. 


Although the amount involved herein exceeds $1,500, the 
parties waived an oral hearing and the shortened procedure pro- 
vided in the Rules of Practice (7 CFR 47.20) is applicable. Pur- 
suant to such procedure, the parties were given an opportunity 
to file opening and answering statements, but failed to do so. In 
lieu of an answering statement, respondent’s attorney submitted 
a copy of a complaint filed by respondent and one Peter James 
Cassetta in the Circuit Court of the 11th Judicial Circuit in and 
for Dade County, Florida, against the carrier of the tomatoes 
involved herein. 


FINDINGS OF FACT 


1. Complainant, Six L’s Packing Company, Inc., is a corpora- 
tion whose address is P. O. Box 1251, Hollywood, Florida. 


2. Respondent, Amato Bros. Tomato Distributors, Inc., is a 
corporation whose address is Units 418-20 Hunts Point Terminal 
Market, Bronx, New York. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 


3. On or about April 25, 1968, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 
partial truckload of mature green tomatoes, consisting of 600 
40-pound cartons, at various prices according to size, for a total 
invoice price of $6,720, f.o.b. Florida shipping point. 


4. The contract was negotiated by Freddie Ferrante, a broker 
at Immokalee, Florida, who acted as agent for respondent and 
arranged the transportation by truck broker A & M Brokerage 
Company, whose address is P. O. Box 263, Florida City, Florida. 


5. Complainant shipped on April 25, 1968, from Immokalee, 
Florida, to respondent at Bronx, New York, the tomatoes called 
for by the contract, in the manner agreed upon. 
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6. Upon arrival of the shipment at destination, broker Freddie 
Ferrante notified complainant that the truck arrived in an over- 
heated condition and that the driver was drunk. When com- 
plainant disclaimed any responsibility, the tomatoes were turned 
over to Eastern Tomato Distributors and the shipment of toma- 
toes was sold at auction for the account of A & M Brokerage 
Company. 


7. Complainant has not received from respondent the purchase 
price of the tomatoes, or any part thereof. 


8. The formal complaint was filed on September 18, 1968, 
which was within 9 months after accrual of the cause of action 
herein. 


CONCLUSIONS 


This is a simple f.o.b. contract in which respondent-buyer as- 
sumed all risk of damage or delay, or mishandling, in transit. 
Complainant’s obligation under the contract was fulfilled when it 
properly loaded the tomatoes onto the truck selected by respond- 
ent to transport the tomatoes. 


As we have stated, in an f.o.b. contract, the buyer assumes all 
risk of damage or delay (or mishandling or decay) in transit not 
caused by the shipper. See Regulations, Section 46.43(i). The 
record is devoid of any evidence, or even any claim, of a breach 
of warranty by complainant. Respondent, of course, has every 
right to sue the carrier if the shipment was mishandled in transit, 
but this in no way affects or diminishes respondent’s liability to 
complainant. We conclude that respondent’s failure to pay com- 
plainant the contract price of $6,720 was in violation of Section 
2 of the Act. Complainant should be awarded reparation in the 
latter amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $6,720, with interest thereon 


at the rate of 6 percent per annum from June 1, 1968, until paid. 


Copies of this order shall be served upon the parties. 
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(No. 12,606) 


CLARENCE C. MCHUGH v. VALLEY VIEW FARMS, INC. PACA 
Docket No. 2-1040. Decided July 18, 1969. 


Acceptance of check in full settlement—Setoff for damages— 
Accord and satisfaction—Dismissal 


Where complainant accepted check containing notation “in full settlement” 
of accounting that showed the amount of the check was the contract 
price of shipment of seed potatoes, less damages claimed by respondent 
for complainant’s failure to ship other loads contracted for, an accord 
and satisfaction was established as to complainant’s claim and the 
complaint is dismissed. Since respondent’s counterclaim for the differ- 
ence between the additional cost of replacements and the amount re- 
spondent intended to deduct from the check, involves the same disputed 
claim that was disposed of by accord and satisfaction, the counterclaim 
is also dismissed. 


Complainant and respondent pro se. 
George S. Whitten, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $368 in connec- 
tion with a shipment of seed potatoes in interstate commerce. 


A copy of the formal complaint and of the Department’s report 
of investigation were served upon respondent, and respondent 
filed an answer denying liability on the ground that complainant 
accepted respondent’s check in full payment. The answer included 
a counterclaim for $292 for an alleged breach of contract. Com- 
plainant did not file a reply to the counterclaim and it is therefore 


deemed to be denied, pursuant to section 47.9(a) of the rules of 
practice (7 CFR 47.9(a)). 


Since the amount involved does not exceed $1,500, the shortened 


procedure provided in the rules of practice (7 CFR 47.20) is 
applicable. Pursuant to such procedure, complainant and respond- 
ent were given an opportunity to file further evidence but neither 


did so. Neither party filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Clarence C. McHugh, is an individual whose 
address is R.F.D. 2, Caribou, Maine. At the time of the trans- 


action involved herein, complainant was licensed under the act. 


2. Respondent, Valley View Farms, Inc., is a corporation whose 
address is Box 427, Fort Fairfield, Maine. At the time of the 


transaction involved herein, respondent was licensed under the 
act. 


3. On or about December 15, 1967, contemplating shipment in 
interstate commerce, complainant contracted orally to sell to re- 
spondent 400 hundredweight (approximately 242 barrels) of Size 
A, certified Sebago seed potatoes, at a price of $3.50 per barrel, 
f.o.b. shipping point. The total price, including the cost of certified 
tags, was $855.40. 


4. The potatoes were certified on December 20, 1967, by the 
Maine Department of Agriculture as meeting all the requirements 
for Maine Certified Blue Tag Seed and U.S. No. 1 grade. 


5. On December 20, complainant loaded the potatoes at Camp- 
bell’s Siding, Maine, into a trailer furnished by respondent, license 


No. Mass. T29-615, and they were shipped to Hastings, Florida. 
Respondent accepted the potatoes. 


6. On February 16, 1968, respondent sent to complainant a 
check for $487.40 upon which the following was printed: “By 
ENDORSEMENT THIS CHECK IS ACCEPTED IN FULL 


PAYMENT OF THE FOLLOWING ACCOUNT LOT #25 Truck 
#MASS. T29-615.” The check was accompanied by an accounting 


which showed that the amount of the check was the contract 
price of the December 20 shipment, less damages of $368 claimed 


by respondent to have resulted from complainant’s failure to ship 
other loads of potatoes contracted for. The check was endorsed 


by complainant and paid by respondent’s bank. 


7. The informal complaint was filed on March 8, 1968, which 


was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent in its answer has, in effect, pleaded accord and 
satisfaction as a bar to complainant’s claim for the balance of the 
purchase price of the shipment of December 20, 1967. Respondent 


sets forth the following facts: On March 7, 1967, respondent 
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contracted to purchase from complainant 4,000 hundredweight 
of Sebago seed potatoes at $3.50 per barrel for shipment between 
December 4, 1967 and January 15, 1968. Respondent prepared 


and sent to complainant a memorandum of sale setting forth the 
terms agreed upon, and requested complainant to sign and return 


a copy thereof. Although complainant promised on several oc- 
casions to sign and return the memorandum, he returned it un- 


signed in November 1967, and respondent filed it without noticing 
the lack of signature. In November, complainant told respondent 


he could ship only 400 hundredweight under the contract because 
17 acres of potatoes had been lost due to weather conditions. It 


was agreed that respondent would purchase for complainant’s 
account replacements for the other 3,600 hundredweight at the 
contract price, if possible. The cost of replacements was $580 
more than the price under the March 7 contract. When re- 
spondent prepared the check for the December 20 shipment, it 
intended to deduct only $288 of the damages of $580, but through 
an error in computation $368 was deducted. 


Complainant admits that he discussed the sale of 4,000 hundred- 
weight of Sebago seed potatoes with John D. Findlen, President 
of respondent. According to complainant, they agreed on the 
price and respondent sent him a confirmation to sign and return. 
Complainant states that he told Findlen he would do so when 
another matter between them had been successfully completed ; 
that this other matter was not successfully completed; and that 
he returned the contract unsigned. Complainant further states 
that in November, Findlen said he had covered his contracts with 
Canadian stock but his customers wanted Maine seed; and that 
he told Findlen he could ship only one load because of the loss 
of 17 acres due to wet weather. Complainant adds that Findlen 


“made no mention of any obligation or contract he might have 
felt I had with him.” 


The report of investigation prepared by the Department in- 
cludes a copy of a letter dated March 5, 1968, sent by complainant 
to the Department stating that he received a check from respond- 
ent on February 17, 1968, less a deduction of $368 “for repurchas- 
ing cost of a contract that I did not sign.” Complainant also 
states that he received the following accounting from respondent: 
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Amount of Contract 5000cwt 
Amount you delivered 400cewt 
Difference not delivered 4600cewt 
Repurchased at 8¢ per cwt $368.00 
Invoice amount due of Lot 25 855.40 
Minus cost of Repurchasing $368.00 

$487.40 


Although the letter of March 5 does not so state, it seems 
logical to assume that this accounting accompanied respondent’s 
check. Consequently, McHugh, at the time he endorsed the check, 


was aware that respondent was asserting a set off against the 
purchase price of the December 20 shipment for damages claimed 
to have resulted from complainant’s failure to deliver the balance 
of the potatoes under the contract of March 7. We are unable to 
say that respondent was not acting in good faith in asserting its 
claim. As stated in Hotel Randolph Co. v. Watrous Co., 144 Wash. 
215, 257 Pac. 629, 53 ALR 766 (1927), the majority rule is that 


a claimed set off in dispute will render the whole debt unliqui- 
dated. Under these circumstances, it is concluded that the negotia- 
tion by complainant of respondent’s check tendered in full settle- 


ment constituted an accord and satisfaction of their respective 
claims. Accordingly, the complaint should be dismissed. 
Respondent’s counterclaim is for $292, apparently the difference 


between $580, the additional cost of replacements, and $288, the 
amount respondent intended to deduct from the check sent to 


complainant. Presumably, this counterclaim was pleaded in the 


alternative, that is, was for consideration only in the event there 
was no accord and satisfaction. Since the counterclaim involves 
the same disputed claim that was disposed of by way of accord 


and satisfaction, the counterclaim should be dismissed, 


ORDER 
The complaint and counterclaim are hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,607) 


GEORGE ARAKELIAN FARMS, INC, v. BEN B, SCHWARTZ & SONS, 
Inc. PACA Docket No. 2-1125. Decided July 28, 1969. 


F.o.b. sale—Lack of official inspection—Handling on 
consignment basis not justified 











mee 


GEORGE ARAKELIAN FARMS v. SCHWARTZ & SONS 963 
Cite as 28 A.D. 962 


In f.0.b. sale of two vans of lettuce shipped at the same time and on the same 


flat car where official inspection was obtained on one van only, there is no 
dispute between the parties as to the handling of the inspected van on a 
consignment basis. As no official inspection was obtained on the other 
van, and there is no evidence as to alleged poor condition of the lettuce, 


respondent was not justified in handling this van on a consignment basis 
and is therefore liable to complainant for the contract price thereof less 
amount previously remitted. 


Complainant pro se. 
Steven J. Schwartz, Bizer, Sommers and Gordon, Detroit, Mich., for 


respondent. 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 


et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $458.23 in con- 


nection with the sale and shipment of lettuce in interstate com- 
merce. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent. A copy of 
the report of investigation was also served upon complainant. 
Respondent filed an answer to the complaint, denying liability 
to complainant for any additional amount in connection with 
the lettuce in question. 

Since the amount involved herein does not exceed $1,500, the 


shortened procedure provided in the Rules of Practice (7 CFR 


47.20) is applicable. Pursuant to such procedure, the parties were 
given an opportunity to submit additional evidence in the form 
of opening and answering statements. However, no additional 


evidence was submitted by either party. 


FINDINGS OF FACT 


1. Complainant, George Arakelian Farms, Inc., is a corporation 
whose address is P. O. Box 656, Blythe, California. 


2. Respondent, Ben B, Schwartz & Sons, Inc., is a corporation 


whose address is 27 Detroit Union Produce Terminal, Detroit, 
Michigan. At the time of the transaction involved herein, respond- 
ent was licensed under the Act. 
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38. On or about February 22, 1968, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 


two piggyback vanloads of lettuce, Arakelian brand, 214 dozen 


size, at $1.15 per carton, plus 20¢ per carton cooling, for a total 
invoice price of $2,133, or $1,066.50 for each load, f.o.b. Blythe, 
California. 


4, The contract was negotiated between the parties by The 


Alfred Carpenter Co., a broker located at Glendale, Arizona. The 
broker prepared and forwarded to the parties a Confirmation of 
Purchase. 


5. Complainant shipped on February 22, 1968, from Blythe, 
California, to respondent at Detroit, Michigan, piggyback van 
Nos. SFTZ 504383 and SFTZ 504225, each containing 790 cartons 


of Arakelian brand lettuce, or a total of 1,580 cartons of lettuce. 


6. The lettuce arrived at Detroit, Michigan, on or about Feb- 
ruary 29, 1968, and at approximately 12:00 noon on that date a 
restricted Federal inspection was made of the lettuce in van No. 
SFTZ 504383. The pertinent part of the report of such inspection 
is as follows: 

“Temperature of product: Rear doors: top—387° F, bottom 

—37° F. 


“Quality: Clean, fairly well trimmed. Head leaves good green 
color, 100% hard or firm. Grade defects average 8%, broken 
midribs. 


“Condition: Heads or portions of heads not affected by con- 
dition defects are fresh and crisp. Head leaves from 7 to 11 
heads per carton, average 34% damage including 12% 
serious damage by Pink Rib Discoloration. From 1 to 7 
heads per carton average 16% damage including 7% serious- 
ly damaged by bruising average 1% decay. Wrapper leaves, 
no decay.” 


The condition of the lettuce was reported to complainant by the 
broker, and complainant requested that respondent obtain a Fed- 
eral inspection to substantiate the condition as reported. 


7. Respondent unloaded both vans of lettuce, sold the lettuce, 
and remitted to complainant the net proceeds on a consignment 
basis. 


8. The formal complaint was filed on October 7, 1968, which 
was within 9 months after accrual of the cause of action herein. 
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CONCLUSIONS 


The evidence shows that complainant informed the Department, 


by letter of June 13, 1968, that it had received Government in- 
spection covering the lettuce inspected in van SFTZ 504383, and 
that there was no dispute between the parties on that shipment. 


Apparently respondent’s handling of this load on a consignment 


basis, and remittance of the net proceeds received upon resale, 
was acceptable to complainant. As to the other load in van SFTZ 
504225, complainant takes a different position. Since this load 
did not receive an official inspection, complainant contends that 
it should be paid the full contract price for the lettuce. 


Respondent’s position is that this transaction was a single 
order for lettuce to come from one lot, No. 116-S, that since the 
lettuce came from the same lot and was shipped at the same time, 
on the same flatcar, there was no necessity for inspecting the 
lettuce in the second van. Respondent states that the lettuce in 
this van showed the same “quality defects” as the lettuce that 
was inspected in van SFTZ 504383. On the basis of this reason- 
ing, respondent felt justified in selling both vans of lettuce for 
complainant’s account. 


It cannot be concluded categorically that the lettuce contained 
in van SFTZ 504225 was in the same poor condition as the 
lettuce inspected in SFTZ 504383. Not only is there no evidence 
to justify such a conclusion, but the report of investigation quotes 
from a private inspection made of the lettuce in the subject van, 
which showed that the lettuce in the van in question did not 
contain an abnormal amount of condition factors. The inspection 
quoted showed the following concerning the lettuce in SFTZ 
504225: “Stock is crisp; leaves green, many pale at butts; butts 
turning to red color. No decay noted.” On the basis of the evi- 
dence, we must conclude that respondent was not justified in re- 
selling the lettuce in van SFTZ 504225 on a consignment basis 
and remitting only the net proceeds. We further conclude that re- 
spondent is indebted to complainant for this load of lettuce at the 
contract price, totaling $1,066.50. Since respondent has paid com- 
plainant in connection with this load the sum of $608.27 there 
remains due and owing to complainant from respondent $458.23. 
Respondent’s failure to pay this amount to complainant promptly 
was in violation of Section 2 of the Act. Complainant should be 
awarded reparation in the amount of $458.23, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $458.23, with interest thereon 
at the rate of 6 percent per annum from April 1, 1968, until paid. 


Copies of this order shall be served upon the parties. 


(No. 12,608) 


SOUTHMOST VEGETABLE COOPERATIVE ASSOCIATION v. M. & R. 
TOMATO DISTRIBUTORS, INC. PACA Docket No. 2-984. Decided 
July 28, 1969. 


Acceptance of check in full settlement—Accord and satisfaction—Dismissal 


Where bona fide dispute existed as to amount due for produce sold, and 
seller accepted check for less than the contract price, marked “in full,” 
the acceptance of such check constitutes an accord and satisfaction even 
though seller stated that the check was being accepted only as partial 
payment. Since an accord and satisfaction was effected, both parties 
are barred from seeking to recover any further amount and the com- 
plaint and counterclaim are dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). On May 20, 1968, complainant filed a formal complaint 
alleging that on or about January 18, 1968, it orally contracted 
to sell to respondent a carload of tomatoes for a total price of 
$8,048; that the tomatoes were shipped to and accepted by re- 
spondent; and that respondent requested an allowance of $2 per 
carton because of claimed deterioration but complainant offered 
only $1 per carton. It is further alleged that thereafter respond- 
ent sent complainant a check in the amount of $6,674, the differ- 
ence between the contract price and an allowance of $1.50 per 
carton, or a total of $1,374, with the printed words “By endorse- 
ment this check when paid is accepted in full payment of the 
following account;” and that complainant stamped the back of the 
check “Received as part payment on account and not as payment 
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in full.” Complainant requested reparation in the amount of 


$1,374. 


A copy of the formal complaint was served upon respondent. 
Copies of the report of investigation prepared by the Department 
were served upon complainant and respondent. On July 3, 1968, 
respondent filed an answer admitting the purchase of the tomatoes 
from complainant, the shipment thereof, and the payment of 
$6,674 to complainant by check. By way of affirmative defense and 
counterclaim, respondent alleged that complainant breached the 
warranty of suitable shipping condition, the warranty of mer- 
chantability and fitness for a particular purpose, and the war- 
ranty as to kind and quality, and that respondent sustained dam- 
ages in the amount of $3,390.19. Respondent further alleged that, 
prior to sending its check to complainant, a controversy arose 
between the parties concerning the quality of the tomatoes re- 
ceived, and that the acceptance of the check by complainant and 
its payment constituted an accord and satisfaction of the cause 
of action set forth in the complaint. Respondent requested an 
oral hearing. Complainant filed a reply denying any liability to 
respondent. 


On October 30, 1968, complainant requested dismissal of its 
complaint. The presiding officer advised respondent of this re- 
quest and asked whether respondent was agreeable to a dismissal 
of its counterclaim. Respondent replied that it wanted to proceed 
with the counterclaim and that it had the right not to proceed on 
the plea of accord and satisfaction if it chose to do so. The pre- 
siding officer then gave respondent the opportunity to file a brief 
on the question whether the counterclaim could and should be 
dismissed, without further procedure, where the facts alleged 
in the pleadings establish an accord and satisfaction. No brief 
was filed. The presiding officer recommended dismissal of both 
the complaint and counterclaim. 


Ordinarily, accord and satisfaction is an issue of fact which 
must be proven by the party pleading such defense. But, where 
the pleadings disclose the ultimate or decisive fact of an accord 
and satisfaction, it seems reasonable to dispose of the matter 
without further procedure. 


Where there is a bona fide dispute between the buyer and seller 
as to the amount due for produce sold, and the buyer sends the 
seller a check for less than the contract price marked “Payment 
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in full” or similar words clearly indicating that the check is 
tendered in full settlement, the acceptance of such check by the 
seller constitutes an accord and satisfaction although he states 
that the check is being accepted only as partial payment. Johnson 
& Allen v. Fernandez Bros., 27 A.D. 1127; 1 Am. Jur., Accord and 
Satisfaction, § 22 et seq.; 1 C.J.S., Accord and Satisfaction, § 33 
et seq.; 34 A.L.R. 1034, Annotation; 75 A.L.R. 905, Annotation. 


In the present proceeding, the uncontroverted allegations in the 
pleadings establish all of the essential elements of an accord and 
satisfaction. A copy of respondent’s check dated March 1, 1968, 
is attached to both the complaint and answer. In the upper left 
hand corner are the printed words quoted in the complaint. 
Underneath this is written “8048.00, All 1.50 per box 1374.00, 
6674.00.” The printed and written wording on the face of the 
check could mean only one thing to a person in the place of com- 
plainant, that is, respondent was seeking to settle its liability to 
complainant by deducting from the contract price an allowance 
of $1,374.00. The check was accepted and cashed by complainant. 
It is concluded that an accord and satisfaction was effected be- 
tween the parties and that they are barred from seeking to re- 
cover any further amount in connection with the transaction in 
question. Accordingly, the complaint and counterclaim are hereby 
dismissed. 


Copies of this order shall be served upon the parties. 


(No. 12,609) 


NEW ENGLAND CITRUS BOWL, INC. v. CORSON’S, INC. PACA 
Docket No. 2-953. Decided July 28, 1969. 


Fresh fruit in containers—Spoilage—Thirty-day guaranty 


Where a portion of the fruit spoiled within the 30-day period and such portion 
was returned to complainant by respondent as worthless, the entire 
contract price of the returned fruit is set off against complainant’s claim 
and respondent is liable to complainant for the difference between the 
amount claimed and the setoff. 


Complainant pro se. 
William Porter, Pepper & Porter, Philadelphia, Pa., for respondent, 
George S. Whitten, Presiding Officer. 
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Decision by Thomas #. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A timely complaint was filed in which complainant seeks 
reparation against respondent in the amount of $788.38 in con- 
nection with five shipments of fresh fruit sections in interstate 
commerce. 


A copy of the formal complaint and of the Department’s report 
of investigation were served upon the respondent, and respondent 
filed an answer denying liability. Since the amount involved does 
not exceed $1,500, the shortened procedure provided in the rules 
of practice (7 CFR 47.20) is applicable. Pursuant to such pro- 
cedure, complainant filed an opening statement, respondent filed 
an answering statement, and complainant filed a statement in 
reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, New England Citrus Bowl, Inc., is a corpora- 
tion whose address is 383 Dorchester Avenue, South Boston, 
Massachusetts. 


2. Respondent, Corson’s, Inc., is a corporation whose address is 
714 Spring Garden Street, Philadelphia, Pennsylvania. At the 
time of the transactions involved herein, respondent was licensed 
under the act. 


3. On or about March 6, 1967, complainant contracted to sell 
to respondent 25 cases of fresh fruit sections, each case contain- 
ing 4 one-gallon containers, at $10 per case and 25 cases of fresh 
fruit sections, each case consisting of 12 26-ounce containers, at 
$6.25 per case, for a total price of $406.25, delivered at respond- 
ent’s place of business. Complainant shipped this fruit by truck 
from South Boston to respondent’s place of business. Respondent 
accepted the fruit and on March 24 paid to complainant $393.75, 
leaving a balance due of $12.50. 


4. On or about March 13, 1967, complainant contracted to sell 
to respondent 25 cases of fresh fruit sections, each case contain- 
ing 4 one-gallon containers, at $10 per case, less a promotional 
allowance of $12.50, or a total price of $237.50, delivered. Com- 
plainant shipped this lot by truck from South Boston to respond- 
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ent’s place of business and it was accepted by respondent. Com- 
plainant granted respondent a credit of $19.00. On March 24 
respondent paid to complainant $218.12, leaving a balance due 
of 38 cents. 


5. On or about August 28, 1967, complainant contracted to sell 
to respondent 50 cases of fresh fruit sections, each case containing 
4 one-gallon containers, at $10 per case, delivered, or a total price 
of $500. Complainant shipped 50 cases of fruit by truck from 
South Boston to respondent’s place of business. Respondent ac- 
cepted the fruit. Complainant granted respondent a credit of 
$5.65. On September 9, 1967, respondent paid complainant 
$493.35, or $1 less than the adjusted price. 


6. On or about September 29, 1967, complainant contracted to 
sell to respondent 100 cases of fresh fruit sections, each case con- 
taining 4 one-gallon containers, at $8.50 per case delivered, or a 
total price of $850. Complainant shipped 100 cases of fruit by 
truck from South Boston to respondent’s place of business. Re- 
spondent accepted the fruit. Complainant granted respondent a 
credit of $5.85. On or about October 18, 1967, respondent paid 
complainant $784.65, or $59.50 less than the adjusted price. 


7. On or about October 13, 1967, complainant contracted to sell 
to respondent 50 cases of fresh fruit sections, each case containing 
12 26-ounce containers, at $6.65 per case, delivered, or a total 
price of $332.50. On October 16 complainant shipped 50 cases of 
fruit from South Boston to respondent’s place of business. Re- 
spondent accepted the fruit and paid complainant the purchase 
price in full on October 16. 


8. The contracts set forth in Findings of Fact 3 through 7 were 
negotiated by a broker, Ben Swieciciki, Haddon Heights, New 
Jersey. On or about October 16, 1967, respondent complained to 
the broker of spoilage of fruit in the September 29 shipment. 
On or about October 29, the broker inspected the fruit from the 
September 29 and October 16 shipments, and found that the 
fruit in 37 cases from the first lot and 44 cases from the second 
lot was spoiled. 


9. On or about November 27, 1967, complainant contracted to 
sell to respondent through the broker 45 cases of fresh fruit 
sections, each case containing 4 one-gallon containers, at $8.50 
per case, delivered, or a total price of $382.50. Complainant ship- 
ped 45 cases of fruit from South Boston to respondent’s place of 
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business and respondent accepted the fruit on arrival. Respondent 
placed on the truck, for return to complainant, 37 cases of fruit 
in gallon containers received from the September 29 shipment. On 
December 4, 1967, respondent sent complainant a check for 
$66.64, being the agreed purchase price of $382.50, less $314.50 
for the fruit returned, and 2 percent discount of $1.36. Com- 
plainant returned the check to respondent. 


10. On or about November 27, 1967, complainant contracted 
to sell to respondent through the broker 50 cases of fresh fruit 
sections, each case containing 12 26-ounce containers, at $6.65 
per case for a total price of $332.50, delivered. Complainant ship- 
ped this lot from South Boston to respondent’s place of business. 
Respondent accepted this lot and sent back to complainant 44 
cases of 26-ounce containers from the October 16 shipment. On 
December 4 respondent sent complainant a check for $39.10, 
being the purchase price of $332.50, less $292.60 for the fruit 
returned and a 2 percent discount of 80 cents. Complainant re- 
turned this check to respondent. 


11. Each of the foregoing contracts provided for payment 
within 15 days after receipt of the fruit, with a 2 percent dis- 
count for payment made within 10 days. In addition, complainant 
guaranteed the fruit against spoilage for 30 days after receipt, if 
kept under refrigeration. 


12. The informal complaint was filed on December 18, 1967, 
which was within 9 months after the causes of action herein 
accrued. 


CONCLUSIONS 


Complainant alleges that on March 6 and 13, August 18, Sep- 
tember 29, and November 27, 1967, it contracted to sell to re- 
spondent a total of five lots of fresh fruit sections; that the fruit 
was shipped to and accepted by respondent; and that various 
amounts totaling $788.38 are due from respondent on these lots. 
Respondent admits the contracts and its acceptance of the five 
lots of fruit but denies liability for the amount claimed by com- 
plainant on the ground that, after acceptance, some of the fruit 
purchased from complainant on September 29 and October 13 was 
discovered to be spoiled and that the broker agreed there would 
be no charge and the fruit was returned. 
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The report of investigation includes a letter to the Department 
dated December 28, 1967, from Phil Corson, respondent’s Vice 
President, and a letter to the Department dated January 12, 1968, 
from the broker. Corson states that on October 16 he notified the 
broker that the fruit shipped on September 29 was bad; that the 
broker inspected this fruit and also that received on October 16 
and found it to be bad; and that the broker authorized its return 
to complainant for full credit. The broker Ben Swieciciki, states 
that respondent, shortly after receiving the September 29 lot, 
complained of “swells;” that he checked this lot and found 
“swells ;” that he also found spoilage in the October 16 shipment; 
that he notified complainant; and that on November 17 he au- 
thorized return of 45 cases from the September 29 lot and 50 
cases from the October 16 lot. 


Marvin S. Pearlstein, Vice President of complainant, states 
that on November 27, 1967, respondent returned 37 cases of 
fruit in gallon containers and 44 cases of fruit in 26-ounce con- 
tainers, all of which were spoiled. The truck bill of lading sup-. 
ports this statement as to the number of cases returned. 


The parties do not dispute the fact that complainant guaranteed 
the fruit sold to respondent against spoilage for 30 days after 
delivery, if kept under refrigeration. Complainant in this regard 


states as follows: “Mr. Swieciciki represents us in the Philadel-. 


phia Area as a broker. His only authority was to sell our product 
and in the advent(sic) of any difficultues with same, was to 
notify us immediately so that our Sales Manager, if the problem 
was big enough, would in turn go there and carefully analyze... 
Mr. Swieciciki’s authority ends with notification after any com- 
plaint has been made. He absolutely has no right to authorize 
credits or returns of our product.” 


It is apparent from the record that as to both the September 
29 and October 16 shipments respondent gave the required notice 
to the broker. The broker maintains that he in turn notified com- 
plainant as required. Complainant disputes this. However, it is 
clear that no investigation was made by complainant. Whether 
this omission was due to the failure of the broker to relay the 
complaint to complainant or the failure of complainant to act 
thereon is immaterial. In either event the omission is attributable 
to complainant. Respondent maintains that the fruit in both ship- 
ments spoiled within the 30-day period. Its complaint was made 
within the 30-day period. Although it is not clear from the evi-. 
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dence that the broker’s unauthorized inspection of the September 
29 shipment was made within the 30-day period, the broker’s 
inspection nevertheless lends support to respondent’s claim that 
the October 16, shipment was spoiled within the 30-day period. 
Complainant, by its failure to make an inspection pursuant to 
respondent’s complaint, places itself in the position of being un- 
able to dispute respondent’s allegation that the fruit in fact spoil- 
ed within the 30-day period. We are therefore warranted in 
accepting respondent’s statements in this regard. 


The fruit, after spoilage, was worthless and had no marketable 
value. The entire contract price of the fruit returned will, there- 
fore, be set off against the amount which would otherwise be due 
complainant on the five shipments which are the subject of the 
complaint. As to the October 13, 1967, shipment respondent re- 
turned 44 cases having a contract value of $293.40. As to the 
September 29, 1967, shipment respondent returned 37 cases of 
produce having a contract value of $315.86. The total of these 
amounts, or $609.26 will be set off against complainant’s claim of 
$788.38. Since respondent’s only defense to the complaint is in 
set off as stated above the remainder of the amount claimed by 
complainant or $179.12 will be allowed. Respondent’s failure to 
pay this amount to complainant is a violation of section 2 of the 
act for which reparation will be awarded with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $179.12, with interest thereon 


at the rate of 6 percent per annum from December 1, 1967, until 
paid. 


Copies of this order shall be served upon the parties. 


ORDERS ISSUED BY THOMAS J. FLAVIN, JUDICIAL OFFICER 


DISMISSAL—ON MOTION OF PARTIES 
(No. 12,610) 


VINCENT BROWN, JR. v. GURDA FARMS, INC. PACA Docket No. 
2-1225. Order issued July 2, 1969. 








974 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 28 A.D. 974 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 12,611) 


HALF MOON FRUIT & PRODUCE Co. v. KAISER PRODUCE, INC. PACA 
Docket No, 2-1270. Order issued July 8, 1969. 


REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 12,612) 


MISSION SHIPPERS, INC. v. HENRY M. OAKES. PACA Docket No. 
2-1323. Reparation of $1,807.50 with 6 percent interest from 
March 1, 1969, awarded complainant against respondent in 
order issued July 28, 1969. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 12,613) 


EATON Fruit Co., INC. v. W. I. ANDERSON & Co. INc. PACA 
Docket No. 2-1309. Reparation of $1,111.48 with 6 percent 


interest from February 1, 1969, awarded complainant against 
respondent in order issued July 1, 1969. 


(No, 12,614) 


B & S PRODUCE v. RAY GARRETT. PACA Docket No. 2-1310. Repa- 
ration of $1,098.94 with 6 percent interest from October 1, 
1968, awarded complainant against respondent in order 


issued July 1, 1969, 


(No. 12,615) 


BURNAND & Co., INC. v. SOUTHERN GARDEN, INC. PACA Docket 
No. 2-1320. Reparation of $9,677.75 with 6 percent interest 


from March 1, 1969, awarded complainant against respond- 
ent in order issued July 1, 1969. 
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(No. 12,616) 


OAKFIELD & ELBA GROWERS, INC. v. SOUTHERN PRODUCE CO. 
PACA Docket No. 2-1319. Reparation of $1,150 with 6 per- 
cent interest from March 1, 1969, awarded complainant 


against respondent in order issued July 1, 1969. 


(No. 12,617) 
FRANK’S TOMATO HOUSE v. SAM PETRO PRODUCE. PACA Docket 
No. 2-1318. Reparation of $961.25 with 6 percent interest 


from February 1, 1968, awarded complainant against re- 
spondent in order issued July 1, 1969. 


(No. 12,618) 


PARK RIVER POTATO COMPANY v. PRODUCE SUPPLIERS, INC. PACA 


Docket No, 2-1304. Reparation of $3,613.74 with 6 percent 


interest from March 1, 1969, awarded complainant against 
respondent in order issued July 1, 1969. 


(No. 12,619) 


UNITED FRUIT SALES CORPORATION v. GOLD-N-RIPE BANANA COM- 
PANY, INC. PACA Docket No. 2-1322. Reparation of $3,858.69 
with 6 percent interest from August 1, 1968, awarded com- 
plainant against respondent in order issued July 2, 1969. 


(No. 12,620) 


COAST MARKETING Co. v. SOUTHERN GARDEN, INC. PACA Docket 
No. 2-1326. Reparation of $6,072 with 6 percent interest from 
March 1, 1969, awarded complainant against respondent in 


order issued July 3, 1969. 


(No. 12,621) 


KOYAMA FARMS v. VISTA BROKERAGE Co. PACA Docket No. 2- 
1827, Reparation of $1,496 with 6 percent interest from 


October 1, 1968, awarded complainant against respondent in 
order issued July 8, 1969. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 28 A.D. 976 


(No. 12,622) 





LAS VEGAS BRAND, INC. v. Victor M. SANTOS. PACA Docket No. 
2-1329. Reparation of $511.10 with 6 percent interest from 
September 1, 1968, awarded complainant against respondent 


in order issued July 10, 1969. 


(No. 12,623) 

ROGER DONLON COMPANY v. SOUTHERN GARDEN, INC. PACA 
Docket No. 2-1330. Reparation of $990 with 6 percent inter- 
est from December 1, 1968, awarded complainant against 
respondent in order issued July 10, 1969. 


(No. 12,624) 


A, LEVATINO & Sons Fruit & Propuce, INC. v. GEORGE STEINBERG 
& Son, INc. PACA Docket No. 2-1335. Reparation of $731 


with 6 percent interest from December 1, 1968, awarded 
complainant against respondent in order issued July 17, 1969. 


(No. 12,625) 


IDAHO FALLS BONDED PRODUCE & SUPPLY CO. v. PRODUCE SUP- 
PLIERS, INC. PACA Docket No. 2-1338. Reparation of 


$2,778.01 with 6 percent interest from February 1, 1969, 


awarded complainant against respondent in order issued July 
17, 1969. 


(No. 12,626) 


ED MALOY v. REESE SALES ComPANY. PACA Docket No. 2-1387. 


Reparation of $848.05 with 6 percent interest from December 
1, 1968, awarded complainant against respondent in order 
issued July 17, 1969. 


(No, 12,627) 


F: H. Dicks v. F. DINO & Sons, INC. PACA Docket No. 2-1340. 
Reparation of $2,146.95 with 6 percent interest from Septem- 


ber 1, 1968, awarded complainant against respondent in order 


issued July 18, 1969. 
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Cite as 28 A.D. 977 


(No. 12,628) 


BROWN & HILL TOMATO SHIPPERS, INC. v. SOUTHERN GARDEN, 
Inc. PACA Docket No. 2-1342. Reparation of $10,517.75 


with 6 percent interest from October 1, 1968, awarded com- 
plainant against respondent in order issued July 22, 1969. 


(No. 12,629) 


BURNAND AND Co., INC. v. LEE ROY BENNINGFIELD PRODUCE CoO. 
PACA Docket No. 2-1345. Reparation of $807.25 with 6 per- 


cent interest from February 1, 1969, awarded complainant 
against respondent in order issued July 22, 1969. 


(No. 12,630) 


COOK PRODUCE, INC. v. PRODUCE SUPPLIERS, INC. PACA Docket 
No. 2-1343. Reparation of $247 with 6 percent interest from 


January 1, 1969, awarded complainant against respondent 
in order issued July 22, 1969. 


(No, 12,631) 


D. K. McDONALD Co. LTD. v. SOUTHERN PRODUCE COMPANY. 
PACA Docket No. 2-1341. Reparation of $177.50 with 6 per- 
cent interest from November 1, 1968, awarded complainant 


against respondent in order issued July 22, 1969, 


(No. 12,632) 


LOYOLA BEACH VEGETABLE Co. v. ANGEL PRODUCE Co. PACA 
Docket No, 2-1844, Reparation of $3,333.25 with 6 percent 


interest from January 1, 1969, awarded complainant against 
respondent in order issued July 22, 1969. 


(No. 12,633) 


HAINES CITY CITRUS GROWERS ASSOCIATION v. PRODUCE SUP- 
PLIERS, INC. PACA Docket No. 2-1339. Reparation of 
$7,322.48 with 6 percent interest from February 1, 1969, 
awarded complainant against respondent in order issued July 


23, 1969, 


PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 28 A.D. 978 





(No. 12,634) 


GOODIE BRAND PACKING CorP. v. ANDREW PAPPAS. PACA Docket 


No. 2-1336. Reparation of $400 with 6 percent interest from 
January 1, 1969, awarded complainant against respondent 
in order issued July 23, 1969. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 


(No. 12,635) 


MENDELSON-ZELLER Co., INC. v. M. K. HALL PRODUCE and/or Lou 
LODEN PRODUCE DISTRIBUTOR. PACA Docket No. 2-1150. 
Order issued July 9, 1969. 
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